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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS 
BOARD 
THIRTEENTH REGION 


NORTHEASTERN INDIANA BUILDING 
AND CONSTRUCTION TRADES COUNCIL 


BROTHERHOOD OF PAINTERS, DECORA- 
TORS AND PAPERHANGERS, AFL-CIO, 
LOCAL 469 


INTERNATIONAL HOD CARRIERS, 
BUILDING AND COMMON LABORERS 
UNION OF AMERICA, LOCAL 218, AFL- 
clo 


UNITED BROTHERHOOD OF CARPEN- 
TERS AND JOINERS OF AMERICA, LOCAL 
NO. 232, AFL-CIO 


UNITED ASSOCIATION OF JOURNEYMEN 

AND APPRENTICES OF THE PLUMBING 

AND PIPE FITTING INDUSTRY OF THE 

UNITED STATES AND CANADA, LOCAL 

NO. 166, AFL-CIO Case No. 13-CC-402-2 


INTERNATIONAL ASSOCIATION OF 
SHEET METAL WORKEES, LOCAL NO. 
156, AFL-CIO 


INTERNATIONAL ASSOCIATION OF 
BRIDGE, STRUCTURAL AND ORNAMEN- 
TAL IRON WORKERS, LOCAL 147, AFL- 
Lo (e) 


INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL 305, AFL- 
Co (o) 
BRICKLAYERS, MASONS AND PLAS- 
TERERS INTERNATIONAL UNION OF 
AMERICA, LOCAL NO. 2, AFL-CIO 

and 


CENTLIVRE VILLAGE APARTMENTS 


COMPLAINT AND NOTICE OF HEARING 
(Dated November 13, 1964) 


It having been charged by Centlivre Village Apartments 
(herein called Centlivre), that the Northeastern Indiana 
Building and Construction Trades Council; Brotherhood of 
Painters, Decorators and Paperhangers of America, AFL- 
CIO, Local 469; International Hod Carriers, Building and 
Common Laborers Union of America, Local 213, AFL-CIO; 
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United Brotherhood of Carpenters and Joiners of America, 
Local No. 232, AFL-CIO (herein called Respondent Local 
232); United Association of Journeymen and Apprentices 
of the Plumbing and Pipe Fitting Industry of the United 
States and Canada, Local No. 166, AFL-CIO; International 
Association of Sheet Metal Workers, Local No, 156, AFL- 
CIO: International Association of Bridge, Structural and 
Ornamental Iron Workers, Local 147, AFL-CIO; Interna- 
tional Brotherhood of Electrical Workers, Local 305, AFL- 
CIO: and Bricklayers, Masons and Plasterers International 
Union of America, Local No. 2, AFL-CIO (herein called Re- 
spendents), have engaged in, and are engaging in, certain 
unfair labor practices affecting commerce as set forth and 
defined in the National Labor Relations Act, as amended, 
29 U.S. C. See. 151, et seq. (herein called the Act), the Gen- 
eral Counsel of the National Labor Relations Board (here- 
in called the Board), on behalf of the Board, by the under- 


signed Regional Director for the Thirteenth Region, pursu- 
ant to Section 10(b) of the Act and Section 102.15 of the 
Board’s Rules and Regulations, Series 8, as amended, here- 
by issues this Complaint and Notice of Hearing and alleges 
as follows: 


I 


(a) The original charge was filed by Centlivre on Oc- 
tober 11, 1963, and served on Respondents on or about Octo- 
ber 15, 1963. 


(b) The first amended charge was filed by Centlivre on 
October 24, 1963, and served on Respondents on or about 
October 28, 1963. 


sag 


(a) Centlivre, a co-partnership composed of Aron Drost, 
Harold Levine, Andrew Rosenfeld and Walter Zaremba, 
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has its principal place of business at Fort Wayne, Indiana, 
and is engaged as a general contractor in the building and 
construction industry. At all times material herein since 
May 1963 it has been engaged as a general contractor in 
the construction of six apartment buildings located at West- 
brook Drive in Fort Wayne, Indiana. Said buildings are 
valued at approximately $7,000,000.00, and in connection 
with their construction, Centlivre has or will cause to be 
shipped directly into the State ‘of Indiana goods and ma- 
terials valued at in excess of $250,000.00 from points and 
places outside the State of Indiana. 

(b) Kimes & Kocks, a co-partnership composed of Rob- 
ert Kimes and Robert Kocks (herein called Kimes & Kocks), 
is engaged at Fort Wayne, Indiana, as a general and car- 
pentry contractor in the building and construction industry. 


Til 


Centlivre is now and has been at.all times material herein 
an Employer engaged in commerce within the meaning of 
Section 2(6) and (7) of the Act. 


IV 


Respondents each are, and have been at all times material 
herein, labor organizations within the meaning of Section 
2(5) of the Act. 


Vv 


In connection with the construction at the Westbrook 
Drive job site, Centlivre has contracted the carpentry work 
to Kimes & Kocks, and has contracted other work to certain 
other subcontractors engaged in the building and construc- 
tion industry. 
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VI 


(a) Since on or about June 1963, and most recently on 
or about October 8, 1963, Respondents, and each of them, 
have demanded that Kimes & Kocks recognize and bargain 
with Respondent Local 232 'as the representative of Kimes 
& Kocks employees. 

(b) None of Respondents, including Respondent Local 
232, has been certified as the representative of the aforesaid 
Kimes & Kocks employees under the provisions of Section 
9 of the Act. 


vil 


(a) At all times material herein Respondents have had a 
labor dispute with Kimes & Kocks. 

(b) At no time material herein have Respondents had 
any labor dispute with Centlivre or any other subcontractors 
(excluding Kimes & Kocks) engaged at the Westbrook 
Drive job site. 


vill 


(a) Since on or about October 8, 1963, and continuing to 
date, Respondents have demanded that Centlivre enter into 
a contract which would require that Centlivre refrain from 
handling, using, selling, transporting or otherwise dealing 
in products of and to cease doing business with any person 
or persons who are not signatories to similar contracts with 
Respondents. 


(b) Since on or about October 8, 1963, and continuing to 
date, Respondents have demanded that Centlivre enter into 
a contract which would require that Centlivre refrain from 
handling, using, selling, transporting or otherwise dealing 
in products of and to cease doing business with Kimes & 
Kocks. 


Ix 


Since on or about October 8, 1963, and continuing on vari- 
ous dates through October 1963, Respondents have picketed 
Centlivre’s premises at the Westbrook Drive job site. 


x 


An object of the acts and conduct engaged in by Respond- 
ents, described in paragraph IX above, is and has been to 
force or require Centlivre or any other employer ‘to enter 
into a contract or an agreement which would require Cent- 
livre or any other employer to cease or refrain, or agree to 
cease and refrain, from handling, using, selling, transport- 
ing, or other wise dealing in any of the products of Kimes 
& Kocks, or to cease doing business with Kimes & Kocks 
and any other employer who is not a signatory to the con- 
tract described in paragraph VIII (a) ‘above. 


XI 


By the acts described in paragraphs VII[(a) and (b) and 
IX above, and by each of said acts, for the objects described 
in paragraph X above, Respondents did engage in, and are 
engaging in, unfair labor practices within the meaning of 
Section 8(b)(4)(i)(ii)(A) and (B), and Section 2(6) and 
(7) of the Act. 


PLEASE TAKE NOTICE that on the 25th day of No- 
vember 1963, in Room 265, United States Post Office, 1300 
South Harrison, Fort Wayne, Indiana, a hearing will be 
conducted before a duly designated Trial Examiner of the 
National Labor Relations Board on the allegations set forth 
in the above Complaint, at which time and place you will 
have the right to appear in person, or otherwise, and give 
testimony. 
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You are further notified that, pursuant to Sections 102.20 
and 102.21 of the Board’s Rules and Regulations, the Re- 
spondents shall file with the undersigned Regional Director, 
acting in this matter as agent of the National Labor Rela- 
tions Board, an original and four copies of an answer to 
said Complaint within 10 days from the service thereof, and 
that unless they do so all of the allegations in the Complaint 
shall be deemed to be admitted to be true and may be so 
found by the Board. 

Dated at Chicago, Illinois, this 13th day of November 
1963. 


/s/ Ross M. Madden 


Ross M. Madden, Regional Director 
National Labor Relations Board 
Thirteenth Region 

176 West Adams. Street 


Chicago, Illinois 60603 


JAT 
UNITED STATES OF AMERICA 


BEFORE THE NATIONAL LABOR RELATIONS 
BOARD 
THIRTEENTH REGION 
(Caption Omitted) 
ANSWER OF RESPONDENTS 
(Filed November 22, 1963) 


Come now the above-named Respondents, except Brick- 
layers, Masons and Plasterers International Union of Amer- 
ica, Local No. 2, AFL-CIO, by their counsel, Barrie C. 
Tremper, and for answer to the complaint herein say as fol- 
lows, to-wit: 

1. That they admit the allegations contained in sub-Para- 
graphs (a) and (b) of Paragraph I of said complaint. 

2. That they are without information as ‘to the allega- 
tions in sub-paragraphs (a) and (b) of Paragraph II of said 
complaint. 

3. That they are without information as to the allega- 
tions contained in Paragraph III of said complaint. 

4, That ‘they admit the allegations contained in Para- 
graph IV of said complaint. 

5. That they are without information as to the allega- 
tions contained in Paragraph V of said complaint. 

6. That they deny the allegations contained in sub- 
paragraph (a) of Paragraph VI, and that they admit the 
allegations contained in sub-paragraph (b) of Paragraph 
VI of said complaint. 


7. That they deny the allegations contained in sub-para- 
graph (a) of Paragraph VII, that they deny the allegations 


JAS8 
contained in sub-paragraph (b) of Paragraph VII, includ- 
ing any reference to Kimes & Kocks. 
8. That they deny the allegations contained in sub-para- 
graphs (a) and (b) of Paragraph VIII of said complaint. 
9. That they admit the informational pickets were posted 
near the premises commencing on or about October 8, 1963. 
10. That they deny the allegations contained in Para- 
graph X of said complaint. 
11. That they deny the allegations contained in Para- 
graph XI of said complaint. 
/s/ Barrie C. Tremper 
Barnie ‘C. Tremper 
522 Gettle Building 
Fort Wayne, Indiana 
Attorney for Respondents 


The undersigned hereby certified that on November 21, 
1963, an original and four copies of the foregoing answer 
were mailed to Ross M. Madden, Regional Director, and a 
copy thereof was mailed to the following: 


Fred Beckman, Esq. 
Howard L. Chapman, Esq. 
Robert S. McCain, Esq. 
Stuart Bernstein, Esq. 


/s/ Barrie C. Tremper 


Barrie C. Tremper 


JAY 
TRANSCRIPT OF THE TESTIMONY 
PROCEEDINGS 


Appearances: 
Kalvin M. Grove and Gerard C. Smetana, 176 West 
Adams, Chicago, Illinois, appearing on behalf of 
Counsel for General Counsel. 


Barrie C. Tremper and Frederick G. Beckman, 522 Get- 
tle Building, Fort Wayne, Indiana, appearing on be- 
half of the Respondent. 

Arthur J. Kowitt and Howard L. Chapman and Robert 
S. McCain, 231 South La Salle Street, Chicago, Ilh- 
nois; 1108 Fort Wayne National Bank, Fort Wayne, 
Indiana; Lincoln Bank Tower, Fort Wayne, Indiana, 


appearing on behalf of the Petitioners. 
* * * o 
10 

Mr. Grove: At this time General Counsel would like to 
amend its complaint; in particular, paragraph VIII. So, 
paragraph VIII (a) should now read: “Since on or about 
October 8, 1963, and continuing to date, Respondent has de- 
manded that Centlivre or any other employer refrain from 
handling, using, selling, transporting or otherwise dealing 
in products of and to cease doing business with any person 
or persons who are not signators to similar contracts with 
Respondents. 

Paragraph VIII(b) should now read: “Since on or about 
October 8, 1963, and continuing to date, Respondents have 
demanded that Centlivre or any other employer enter into 
a contract which would require that Centlivre or any other 
employer refrain from handling, using, selling, transporting 
or otherwise dealing in products of and to cease doing busi- 
ness with Kimes and Cox. 

Trial Examiner: Is that your entire motion to amend? 
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Mr. Grove: Yes. 

Trial Examiner: What you are doing here, paragraph 
VIII(a) ‘and (b), is to insert after the reference to Cent- 
livre wherever it appears, in two instances, and similarly 
in paragraph (B) any other employer, that is what you are 
doing? 

Mr. Grove: Yes. 

11 


* * * * * 


Mr. Grove: Mr. Trial Examiner, the testimony in this 
case is primarily concerned with one meeting that took place. 
‘And we will show by the introduction of certain documents 
that besides asking, if the General Counsel proves by a pro- 
pondrance of his evidence besides asking Centlivre to sign 
certain contracts, all contractors on the job were asked to 
sign this contract and that is the reason for our amendment. 
It is not limited to Centlivre. Two documents were passed 
across the table, one for Centlivre and one for somebody else 
and I can’t see how it will enlarge in the defense because the 
pertinent evidence will come out anyway. 


. * * * * 


13 


* * iad s . 


Trial Examiner: Well, of course, since the complaint 
was issued, the document or the pleading to which we basi- 
cally address ourselves is the complaint and not one of the 
charges. I am going to grant the motion to amend the com- 
plaint as stated. 


14 
* * Ad * * 
Trial Examiner: At this point, I would like to have an 
opening statement from the General Counsel, if you will, 
Mr. Grove? 
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Mr. Grove: General Counsel will prove by a propond- 
rance of evidence that picketing took place in this case and 
there was a meeting in which the General Counsel alleges 
that the picketing took place on the nature of a threat to 
have the party, Centlivre and the other subcontractors on 
the job enter into a contract that is banned by Section 8 (e) 
of the National Labor Relations Act. 

And, also, we allege and will prove that there is a deriva- 
tive of 8(b) 4(b) violation of the Act if the parties did 
sign this contract, they would be required to cease doing 
business with certain of the subcontractors on the job site. 

The main theory in this case is we are proceeding upon 
the Colson and Stevens Construction Company case, which 
is 137 NLRB 1650. The evidence will also show, although 
we are not alleging as a violation, that the contracts in- 
volved are not protected by the construction industry pro- 
viso of Section 8(b). 


Trial Examiner: You are not alleging that? 
Mr. Grove: We are not alleging that, but it will come 
15 


out because on its face it is a violation of 8(b) 4(i) (ii) (a & 
b). 

Trial Examiner: Have you concluded? 

Mr. Grove: “Yes. 


Mr. Tremper: It is the position of the Respondents, 
except for the Bricklayers, that at the inception of the in- 
formational picketing, which was done on the job site of 
Centlivre project, a complaint was issued in the office of 
the Regional Director and subsequently investigations made 
and the Director refused to issue any relief which would 
at that time prohibit the right of the picketing to continue 
because it was in substance informational. The subse- 
quent conduct of the pickets on the job site has not altered. 
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Our evidence will show that no member of the Building 
Trades, any agent thereof or any representative has at any 
time or in any way threatened, induced, coerced, fraudu- 
lently misrepresented or made any statements knowingly 
which would or can prevent any person engaged at work on 
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projects to refuse to cross the picketline through any ef- 
fort due or attributed to the Respondent. Whereas, in fact, 
many people, suppliers, employers and workers did cross 
the picketline to deliver material and perform services dur- 
ing the time that pickets were posted on the job site and 
that any refusal or failure of any party—laborer, employer, 
subcontractor or material men—was a matter of independ- 
ent and voluntary choice on their part and through no act 
or conduct by any of the named Respondents to this action. 


There has been no violation of 8(b) by the Respondents 
and according to Colson and Stevens, even if there had 
been such conduct, if proven, would come squarely within 
the holdings of a 9th Cireuit. 


And we submit that Respondents, even to that extent, 
have not been in violation of the Act. And further, that 
no labor dispute with Centlivre or any of these subcon- 
tractors has existed as alleged in our answer. Thank you. 

Mr. Grove: I might add one thing. If I may, I would 
like to add one thing. As Mr. Tremper has stated, just to 
reaffirm, General Counsel is not alleging any violation from 
the beginning of the picketing to the meeting that you will 
hear testimony on. It is only from that meeting on that 
we are alleging a violation. 


Therefore, that was the reason why prior charges in the 
17 
matter were dismissed by the Regional Director. 


20 
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Mr. Grove: Pursuant to the stipulation to be entered in- 
to by the General Counsel and the Respondents, General 
Counsel will offer General Counsel’s Exhibit No. 2, which 
is a picture of the picket sign that is involved in this ease. 


* * * * * 


Mr. Grove: Description of the picket sign would be that 
it was about 22 by 44 and the lettering in the first paragraph 
is in block-letters and the words Kimes and Cox was in red 
ink as was the reference to the Northeastern Indiana Build- 
ing and Construction Trades Council. The rest of it was 
jn black ink. And I will read into the record the bottom 
part of it. The last two lines of the picket sign, which were 
smaller in height than the preceding paragraph, reads as 
follows: 

21 

The first line is: “This is an informational picket and is 
not intended”—and the second line reads : —“to induce any- 
one to stop working on this project.” 

Trial Examiner: Are you offering a stipulation? 

Mr. Grove: Yes. 

Trial Examiner: And the essential purpose of this is 
to introduce the language on the picket sign. Do we have a 
stipulation on this, gentlemen? Is it so stipulated? 


Mr. Tremper: Yes. 
Mr. Grove: General Counsel so stipulates. 


Trial Examiner: The stipulation as described is ad- 
mitted. 


* * ° 


22 


* °. * * s 


Mr. Grove: General Counsel would offer the following 
stipulation. As previously stated by Mr. Tremper, there 
are two contracts that have been discussed; those are Gen- 
eral Counsel’s Exhibit Nos. 3 and General Counsel’s Ex- 
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hibit 4, which I will offer at this time. No. 3 is entitled 
“Agreement.” It is a photostatic copy of the original. No. 
4 is entitled “Agreement” with a sub-title of “Subcontract- 
ors” and it is also a photostatic copy of the original. 
(Thereupon the documents above referred to were 
marked General Counsel’s Exhibits 3 and 4 for identi- 
fication.) 


Trial Examiner: All right, to identify General Coun- 
sel’s Exhibits 3 and 4 marked for identification, would you 
say that 3 pertains to the general contractor and 4 pertains 
to the subcontractors? 

Mr. Grove: Yes. And may we also further stipulate 
that the originals were typewritten originals, is that cor- 
rect? 

23 


Trial Examiner: I see. Gentlemen, do we have a stipu- 
lation on this? Is it so stipulated? 

Mr. Tremper: Itis. 

Mr. Beckman: Itis. 

Mr. Grove: Itis stipulated. 


Trial Examiner: The stipulation so described is admit- 
ted. 


Mr. Tremper: We will stipulate further, time and place 
of the meeting occurred on October 8, 1963 at 2:00 p. m. in 
the offices of Shoaff, Keegan and Baird, attorneys in the Ft. 
Wayne National Bank Building, Ft. Wayne, Indiana. 


* * * * ° 


Mr. Smetana: And these are the meetings at which these 
contracts were considered. 


Mr. Tremper: That is correct. We will also stipulate 
those present and in attendance at that meeting would be— 
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Mr. Grove: For this side, there were present: Richard 
Baird, Howard Chapman, Aron Drost, Harold Lavene, 
Walter Zaremba, Hanley Graham. That is all that was 
present from this side. : 

24 

Mr. Tremper: For the Respondent, those present were 
Thomas Morningstar, Hanley Gorell, John Parish, Al Rasp, 
George Coleman, Ray Brown, Henry Rodenbeck and Barrie 
Tremper. 


* * * * * 


Mr. Grove: There was Richard Baird, an attorney for 
Shoaff, Keegan and Baird; Howard Chapman, attorney for 
Shoaff, Keegan and Baird. Mr. Chapman is attorney of 
record for Centlivre Village Apartments. Mr. Aron Drost, 
partner of Centlivre Village Apartments; Mr. Harold La- 
vene, partner, Centlivre Village Apartments; Mr. Walter 


Zaremba, who represents a partner in Centlivre Village 
Apartments; Mr. Harley Graham, who is the general con- 
tractor on the job site—superintendent on the job site. 


Trial Examiner: For Centlivre? 

Mr. Grove: For Centlivre and that is all of them. 

Trial Examiner: Now, Mr. Tremper. 

Mr. Tremper: For the Respondent, Thomas Morning- 
star, president of the Northeastern Indiana Building and 
Construction Trades Council and also business agent for the 
Painters, Decorators and Paper Hangers of America, AFL- 
CIO, Local 469; Mr. Henry Gorrell is the business of the 

25 
International Brotherhood of Electrical Workers, Local 
305; Mr. John Parish, business agent, International Hod 
Carriers, Building and Common Laborers Union of Amer- 
ica, Local 213; Mr. Al Rasp is the business agent of the In- 
ternational Association of Sheet Metal Workers, Local No. 
156; Mr. George Coleman is the business agent of the United 
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Association of Journeymen and Apprentices of Plumbing 
and Pipe Fitting Industry of U. S. and Canada, Local No. 
166, AFL-CIO; Mr. Ray Brown is the business agent of the 
International Association of Bridge, Structural and Orna- 
mental Tron Workers, Local 147; Mr. Henry Rodenbeck is 
the business agent of the United Brotherhood of Carpen- 
ters and Joiners of America, Local No. 232. 

Trial Examiner: And there is yourself, Mr. Tremper? 

Mr. Tremper: Myself, attorney. 

Trial Examiner: Attorney for the Building Construc- 
tion Trades Council? 

Mr. Tremper: That is correct. 

Trial Examiner: Js that part of the stipulation con- 
cluded? 

Mr. Grove: I would like to add one further thing. Also 
in the stipulation that no one from Kimes and Cox or no 
one that represents Kimes and Cox was present at that 
meeting. 

Mr. Beckman: Nor anyone from the Bricklayers. 


* * * * ° 
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* * bad * 


Trial Examiner: The stipulation is admitted. 
* * id * * 

Mr. Tremper: We will further stipulate that the picket 
sign was removed from the job site on October 25, 1963. 

Mr. Grove: Along with that stipulation, to give a clear- 
er view of the facts, can we stipulate that the picketing 
started on September 23 and continued to October 25? 

Mr. Tremper: Yes. 
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Trial Examiner: And contined without any lapse until 
October 25. 

Mr. Grove: Rather than take testimony on the fact, can 
we so stipulate that as to where the picketing took place 
on the job site and at what hours and such? 

Mr. Tremper: ‘Yes, we can stipulate to that. 

Mr. Grove: I think Mr. Morningstar probably has the 
best evidence on that. 

Mr. Morningstar: The picketing was on during the week 
days, excluding Saturdays and Sundays, of course, every 
day between that period. At some times it was on from 
7:00 until 4:00 and always on, I think—roughly at 7:00 
o’clock in the morning until 3:00 or 4:00 o’clock in the after- 

27 
noon, each and every week day. 


Mr. Grove: Can you tell us now how many pickets there 
were and where they picketed? 


Mr. Morningstar: I would have to check the records on 
that. First, I will say there were 3 at the two entrances on 
West Brook Drive. Later there was one at the main en- 
trance on West Brook Drive of the Centlivre Village Apart- 
ments. 


Trial Examiner: These pickets were carrying the same 
picket signs? 

Mr. Morningstar: Correct. 

Trial Examiner: Is that satisfactory? 

Mr. Grove: Yes, sir. 

Trial Examiner: Is it so stipulated? 

Mr. Tremper: Yes, it is. 

Mr. Grove: Yes. 
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Trial Examiner: The stipulation is admitted. Now, I 
think you previously indicated and it is evidenced in the 
complaint, that there are no allegations of any violation 
preceding October 8? 

Mr. Grove: Yes, sir. 


. * * 
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* * * * ° 


Mr. Grove: General Counsel offers the following stipu- 
lation. That on November 7, the parties in this matter en- 
tered into a stipulation agreement pertaining to the picket- 
ing. The parties stipulated—the Respondent stipulated 
they would cease picketing pursuant to final disposition of 
this matter by the National Labor Relations Board. And 
that stipulation was approved on the 13th of November, 
1963, by United States District Judge, Jesse E. Esch- 


bach, and this was pursuant to petition filed in the United 
States District Court for the Northern District of Indiana 
for the Ft. Wayne Division, that petition filed on October 
28, 1963, case civil No. 1492. 
Trial Examiner: Is that the Board’s 10(1) case? 
Mr. Smetana: Yes. 


Mr. Grove: Yes, sir. And that will be General Coun- 
sel’s Exhibit No. 5. 

(Thereupon the document above referred to was 

marked General Counsel’s Exhibit No. 5 for iden- 
tification.) 


Trial Examiner: Is it so stipulated, gentlemen? 
Mr. Tremper: Yes. 

Mr. Smetana: Yes. 

Mr. Grove: Yes. 


HARLEY GRAHAM was called as a witness for and on be- 
half of counsel for General Counsel herein, and, after 
having been first duly sworn, was examined and testified 
as follows: 


Direct Examination by Mr. Grove 

Q. Would you please state your name and address for 

the record, please? A. Harley Gram, 836 Hast Columbia, 
30 
Ft. Wayne, Indiana. 

Q. Mr. Graham, what business, if any, do you engage 
inforalivelihood? A. General Construction. 

Q. Are you engaged in the general construction work 
in Ft. Wayne, Indiana? <A. Yes, I'am. 

Q. What connection, if any, do you have with the con- 
struction project at West Brook Drive in Ft. Wayne? A.I 
am employed as a superintendent. 

Q. Are you acting as superintendent on your own be- 
half or on behalf of another organization? A. On behalf 
of another organization. 

Q. Which organization is that? A. Centlivre Village 
Apartments. 

Q. On this West Brook job site, does Centlivre Village 
employ any employees? A. Yes. 


Q. What type of employees do you have there? A. Car- 
penters, Laborers and cement finishers. 

Q. Mr. Graham, will you please describe what is going 
out there? What you are building? A. We are building 
an apartment complex consisting of masonry and frame. 
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The entire project will consist of 714 apartments with a 
model suite and recreation area. 
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Q. If you know, when is this construction project due to 
be completed? A. I would say the latter part of 765. 


* s * * * 


Q. It is stipulated by tht General Counsel and the Re- 
spondents that the picketing took place at the entrance of 
the job site. Could you describe this entrance say from the 
street going into the project? How do you get into the 
area? A. West Brook Drive is located approximately @ 
block and a half west of Clinton Street, which is a main 
thoro-fare. West Brook Drive carries very little traffic and 
the entrance to West Brook Drive off of Clinton Street is 
a street which is only two blocks long and dead-ends into this 
project apartment. 


s * id ° s 
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Q. Mr. Graham, what part, if any, did you have in the 
subcontracting of the work to be performed at Centlivre? 
A. I contacted the local people here for the owners for re- 
ceiving of bids. 

Q. Now, did Centlivre subcontract certain work on that 
job? A. Yes, they did. 

Q. Did they subcontract the carpentry work? A. Yes. 

Q. To whom did they subcontract to? A. Kimes and 
Cox. 


* * ° * * 


Q. Now, it has been stipulated that the picketing started 
on September 23. Were you on the construction site the 
morning of September 23? A. Yes, I was. 
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Q. Could you please describe what occurred? A. I ar- 
rived at the job prior to—a few minutes before 8:00 o’clock. 
And there were three pickets—there were two pickets and 
all of it, I would say the larger percentage of the business 
agents of the Ft. Wayne Northeastern Indiana Building 
and Construction Trades Council were also present. And 
the work had been stopped and ‘the men were all congre- 
gated at the entrance. 

Q. Did any men work that day? A. No—yes, the car- 
penters of Kimes and Cox worked that day. 

Q. You stated that you noticed some of the business 
agents on the construction site that day. If you can, do 
you recognize any of them today? A. Yes, most of these 
gentlemen were there at that day on the entrance to the 
site. 

Q. Could you identify certain ones if you can? A. Mr. 
Morningstar, Mr. Gorell, Mr. Parish, Mr. Rodenbeck, Mr. 
Brown, those are the ones I recognized. 

Q. Was anybody there from the Bricklayers? A.I don’t 
recall. 

Q. Did any bricklayers work? A. No, they did not. 

Q. Throughout the time of this picketing, did any em- 
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ployees except those employees of Kimes and Cox work? 
A. No, they did not. 

Q. That is from September 23 to October 25? A. I think 
approximately on the 20th, we had some bricklayers that 
started to work on or about that day. I am not sure as to 
the exact date, but approximately a week before the pickets 
were gone, we had a few bricklayers working. 

Q. Did the employees of Centlivre work? A. Yes, they 
proceeded to work at the same ‘time the bricklayers did. 
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Q. But, from September 23 until the time the bricklay- 
ers come back, did they work? A. No, they did not. 

Q. So, their arrival back to the job site was commensu- 
rate with the bricklayers coming back? A. That is right. 


Cross-Examination by Mr. Tremper. 


Q. And on September 23, how many employees did Cent- 
livre have? A. We had about 9 employees at that time. 
Q. And those 9 employees were carpenters, laborers and 
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cement finishers, is that correct? A. Yes. 


Q. At the time the pickets were posted, how many of 
those 9 continued to work? A. None. 


Q. Were there any other crafts or trades working on 
the project prior to the time the pickets went up to continue 
to work? A. Prior to the picketing? 

Q. Yes. A. Yes, there were. 


Q. And they continued to work on the job after the 
pickets went up? A. No, they did not. 


Q. They did not. Were there any deliveries made to 
the job site by material men or suppliers during the time 
that the pickets were posted at'the job site? A. There were 
deliveries made between the time the pickets started and 
ended, but these were after the pickets had left. 
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Q. There were no deliveries made during the period of 
time that the pickets were on the job site? A. Yes, there 
were. 


Q. And would you tell the Examiner what those deliv- 
eries were? A. We received a—two cabinet tops from 
Hartson and Kennedy Cabinet Company, and we also re- 
ceived some lumber from the American Coal and Supply 
Company. 


38 


* * s * s 


Q. During the period of the picketing, the deliveries be- 
ing made, the materials being withdrawn, was there any 
violence in connection with this picketing? A. No. 

Q. Do you know if there was any interference by a pick- 
et with any people who made deliveries or anybody who 
removed material from the job site? A. No. 


* * s * s 
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* ° * 


Redirect Examination by Mr. Chapman. 


Q. Mr. Graham, Mr. ‘Tremper questioned you about de- 
liveries to the job site. Do you know whether or not anyone 
refused to make deliveries during the time that the pickets 
were there? A. Yes, there were. 


Q. Can you name any incident of that? A. American, 
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Collins and Supply refused to deliver material while the 


pickets were on—were walking up and down the project. 
* * * * * 


THOMAS MORNINGSTAR was called as a witness for 
and on behalf of counsel for General Counsel herein, and, 
after having been first duly sworn, was examined and tes- 
tified as follows: 

Direct Examination by Mr. Grove. 

Q. Would you state your name and address for the rec- 
ord? A. Thomas Morningstar, 6115 Richland Drive, Ft. 
Wayne, Indiana. 

Q. Mr. Morningstar, what connection, if ‘any, do you 
have with the Northeastern Indiana Building and Construc- 
tion Trades Council? A. I am president of the council. 
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Q. What connection, if any, do you have with the Local 


Painters’ Union? A. I am the business agent for the 
Painters Local Union, 469. 
Mr. Grove: Mr. Trial Examiner, I would like permis- 


sion to examine Mr. Morningstar under Rule 43(b). 
° * ° * ° 


Trial Examiner: Permission granted. 


Q. (By Mr. Grove): Mr. Morningstar, I show you Gen- 
eral Counsel’s Exhibit No. 9, marked for identification, and 
ask you if you recognize it? A. Yes, Ido. They are the 
minutes of the regular Building Trades meetings and also 
the business agents’ meetings. 

Q. Directing your attention to the business agents’ meet- 
ings minutes, there is an entry here on September 20, 1963, 
“special meeting.” Could you tell us what the occasion was 
for that special meeting? A. I wouldn’t have the slightest 
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knowledge unless I saw the minutes to see what it was re- 
ferring to. 
Yes, the meeting was exactly what it says; in reference 
to Kimes and Cox doing carpenter work at Centlivre Vil- 
lage Apartments. 


Q. Who was present at that meeting? 


Mr. Smetana: Do you know of your own knowledge, be- 
fore you look at that paper? 


The Witness: It doesn’t give them all here. 


Q. (By Mr. Drove): Do you recall? A. Yes, Mr. Rasp, 
Mr. Gorrell, Mr. Parish, Mr. 'Coleman, Mr. Rodenbeck, my- 
self and I don’t know if Mr. Brown was there or not, and 
also Mr. Rice of the Teamsters. 

Q. Now, would you please tell us in your own words what 
took place at that meeting? A. The discussion come up— 
the topic wasn’t this—concerning the employees of Kimes 
and Cox working on that job for substandard wages for 
comparison of the other crafts, journeymen of the other 
trades, doing the same type of work for higher wages, the 
employees working for substandard wages and substandard 
conditions. 

And after quite a discussion, there was a motion made, 
seconded and carried that we put an informational picket 
up informing the public as to such substandard working 
conditions and wages. 


e * * * * 
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A. The business agents are the executive Board of ‘the 
Council. 
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Q. And they were all present and voted? A, <All of 
them that were present voted on it. 
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Q. What happened after you have assessed each of the 
individual locals and they don’t have enough funds to pay, 
is there a reassessment? A. That is up to the individual 
local unions, not to the Building Trades Council. 
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° ° ° * ° 


Q. Can you answer for the painters local union? A. The 
problem was brought up at the painters local union and it 
was discussed, 'the only way we could, according to law, the 


only way members can be assessed any additional amount is 
for a special meeting; a special meeting had been called, a 
motion was made, not by me or any other officers, but by 
regular members that we assess each and every member one 
dollar and one dollar only. 

Q. Was this done? A. This was done. You will find 
it in the minutes of my book. 


* * . * 
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Trial Examiner: What was the purpose of the assess- 
ment? 

The Witness: To assist the Building Trades Council. 

Trial Examiner: In connection with the picketing? 

The Witness: Not in direct connection with the picket- 
ing, to help financial standings of the Building Trades Coun- 
ei. 


* * e 
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Q. (By Mr. Grove): Mr. Morningstar, I show you Gen- 
eral Counsel’s Exhibit 10, marked for identification, and 
ask you if you recognize it? A. Yes. 

Q. Would you please tell us what it is? A. Yes. I did 
make an error. It did say a motion was made to help pay 
for the picket. 

Trial Examiner: You were asked to identify it. 

The Witness: This is the minutes of our special meet- 
ing, November 5. 


* * * 
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Q. (By Mr. Grove.) Yes, page 189. ‘‘The discussion 
then turned to the action taken by the Building Trades 
Council and the need for financial help. It was brought 


out the other locals had donated from their treasury. But, 
this local did not have funds to do this.’’ 

Now, how, in fact, did you know that the other locals 
had donated from the treasury? 

A. Because I, being the president of the Council, and 
the checks were turned over to me from the other local 
unions, two of them, as a donation. 


* * * 
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* * * * o 


Q. You stated that at this meeting of September 20, I 
believe, that you were going to put up this picket because 
Kimes and Cox were paying substandard wages, is that 
right? A. That is right. 

Q. How did you know that? A. We had talked to some 
of their employees. 
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Q. First of all, you said ‘‘we.”’ Who is ‘‘we?”’? A. Other 

business agents. 
86 
° e e ° ° 

Q. Did you, yourself, talk to anyone? A. Yes, I had. 

Q. Who did you talk to? A. I don’t know his name. 
They don’t volunteer their names. 

Q. Where did you talk to him? A. At the Centlivre 
project. 


Q. Could you tell us what the man told you? A. Yes. 
He made the statement that he was getting paid accord- 
ing to what the boss thought he was worth. 

Q. Did he actually give you any numbers? Did he give 
you any figures what he was getting? A. Yes, he made 
the statement sometimes he might be getting $1.75 an hour 
and sometimes two and a half an hour. 

Q. Did you bother to inquire when he was getting such 
a figure? A. No, I didn’t talk to him about it. 

Q. Do you know how he was getting paid on the Cent- 
livre job? 
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A. That was at the Centlivre job and I take it that was 
the job he was referring to. 

Q. Did you—you didn’t ask him specifically if that was 
what he was getting on this job? You just assumed that? 
A. No. 

Q. Did you talk to anybody else? A. Kimes and Cox 
employees? 


Q. Yes. Did you ever contact Mr. Kimes or Mr. Cox? 
A. No. 
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Q. So, am I correct, did anybody from the council ever 
contact Mr. Kimes or Mr. Cox that you know of? A. Iam 
not aware that they had. As far as the Building Trades 
officers, I don’t think they have; I don’t know. 


Q. Well, at this meeting of September 20, going back 
to that meeting, right now the only person that we know 
of that ever talked to anybody from Kimes and Cox was 
you? A. That is correct. No, I said Mr. Rodenbeck talked 
to them. 

Q. Did Mr. Rodenbeck say anything at the meeting? 
A. Yes. 
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Q. Could you tell us what he said? A. That he had 
talked to them and they were working for substandard 
wages and conditions; they gave substandard wages and 
conditions. 


Q. It was just the information of you and Mr. Roden- 
beck that the council decided to go out on picket, is that 
correct? A. I believe so. 
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Q. In one of those entries, in the late October meeting, 
there is an entry there that you checked the department 
of Labor as to Kimes And Cox. 

91 
A. Checking the department of Labor, oh, yes, do you 
want that explained? 
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Q. Please? A. This so-called Independent Building 
Trade that these employees of Kimes and Cox belonged 
to, we tried to find out if it was certified and we had 
checked every place to our knowledge and up to date they 
have never been certified. And we were trying to find out 
if they were certified and if there was a charter granted 
to an Independent Building Trade of Ft. Wayne. So far 
we haven’t found out anything about them. And that is 
why somebody made the suggestion, if my memory serves 
me right, Brother Coleman made the suggestion that we 
check the State of Alabama and that was an error. It is 
supposed to be Arkansas. That is an error in the minutes. 

Q. Why would you bother to check with the State of 
Arkansas? A. They are not registered in the State of 
Indiana and we were informed an independent group in 
the state of Arkansas granted charters all over the United 
States. 

Q. Did you ever check? A. I was informed that it was, 
by Mr. Max Wright, of the Indiana State, AFL-CIO, and 
he said he would check for me. If there is any confirmation 
of it, he would advise me and if there is nothing, he 


wouldn’t notify me. 
* ° ° ° ° 
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Cross-Examination. 


Q. (By Mr. Chapman.) Mr. Morningstar, ealling your 
attention to the meeting where the Building Trades Coun- 
cil decided that a picket should be established at the Cent- 
livre Village Apartments project, did the various repre- 
sentatives of the locals who were there at that meeting 
approve the action of the Council in that? A. It shows 
that they did in the minutes. 
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Q. Is your answer, then, yes? A. Yes. 
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* ° ° ° ° 


Q. Calling your attention to the 1st page, Mr. Morning- 
star, I will read to you from General Counsel’s Exhibit 
No. 9, being the minutes of that meeting. ‘‘A motion was 
made and seconded to have delegates ask their respective 
locals for a donation to the Building Trades Council to 
help defray the cost of the picket. It was reported Plumb- 
ers Local No. 166 had donated $100.”” A. That is the 
council not the business agents. That is a delegate from 
the local unions not the business agents. 

Q. This is a meeting of the building trades council, was 
it not? A. It was a general membership delegates meet- 
ing not the business agents. 

Q. It says here: “This is a regular meeting of the 
Northeastern Indiana Building and Construction Trades 
Council, is that right? A. Yes. 


Q. And at that meeting, was a motion made and sec- 
onded to have the delegates ask their locals for a donation? 
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The Witness: The business agent is the executive board 
meeting each and every Wednesday morning. 

Tyial Examiner: There are 2 kinds of meetings, the 
delegate meetings— 

The Witness: Unless we have special call meetings. 

Trial Examiner: And the business agent meetings. 

The Witness: Yes. 
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Trial Examiner: Then, when the special meetings are 
called, they are called for the delegate and business agent 
or both? 
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The Witness: When a special meeting is called, it in- 
cludes the officers of the local union and the delegate of 
local union, all of them. And anybody else that wants to 
come. 
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Q. (By Mr. Chapman.) Mr. Morningstar, you testi- 
fied that you spoke to a person who told you that he was 
an employee of Kimes & Kocks, is that right? A. Yes. 

Q. But did not give his name? A. He did not. 

Q. Where did that take place? A. At the Centlivre 
Village Apartment project. 


Q. Would you describe the physical appearance of that 
man? A. I don’t think I could right now. I have seen so 
many people out there, I probably wouldn’t know him if he 
would walk in the room right now. That was quite some- 
time before this, approximately 2 weeks before there was 
ever a picket up out there. 
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HENRY RODENBECK was called as a witness on behalf 
of the Counsel for the General Counsel herein, and after 
being first duly sworn, was examined and testified as 
follows: 
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Direct Examination. 


Q. (By Mr. Grove.) Sir, would you please state your 

name 
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and address for the record? A. Henry Rodenbeck, 
R-o-d-e-n-b-e-c-k, 4867 Lahmeyer Road, Fort Wayne. 

Q. Mr. Rodenbeck, what connection, if any, do you have 
with the Local 232 Carpenter’s Union? A. I am business 
representative for the Local. 

Mr. Grove: Mr. Trial Examiner, I would like to ex- 
amine Mr. Rodenbeck under rule 43(b). 


* * * * * 


Trial Examiner: You may examine the witness under 
43(b). 

Q. (By Mr. Grove.) The testimony has come out from 
Mr. Morningstar that at the meeting of September 20, you 
stated that you talked to certain employees of Kimes and 
Kocks, concerning their wages? A. Yes. 

Q. Could you tell us who you spoke to? A. I spoke to 
some officers of their organization over the telephone. I 
think it is a Secretary or Treasurer of their independent, 
what they call an independent union. 

Q. You phoned him? A. Yes. 

Q. How did you know who you were phoning? A. I 
called Mr. Kimes, I believe it was, or Mr. Kocks, 
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one or the other, and asked them. And whether they had 
such an organization and they said there was, and told me 
who the officer was. So, I called him up on the phone. 


Q. Do you have any idea what his name was? A. No, 
I can’t recall at this time. 
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Trial Examiner: Was he an employee? 

The Witness: I presume he was an employee. I think 
he was a supervisory employee. 

Q. Could you relate the conversation you had with the 
gentleman? A. I told him I heard they had a union and 
I wanted to know which union it was. And I asked him 
what wages were paid, and I asked him some other ques- 
tions about the 
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union. 

Q. What did the gentleman tell you about the wages? 
A. As I recall it, they start, the low rate was about $1.75, 
the average was around $2.00 or $2.25 and there were 
some that were getting more than that. 

Q. Did he tell you what he was getting paid? A. I 


don’t believe he did. I don’t recall that he said he was 
getting himself. 

Q. Did you ask him? A. I don’t recall if I asked him 
or not. 

Q. Did you ask him if Kimes & Kocks was working 
elsewhere for the wage? A. No, I don’t recall whether 
I asked that or not. I was mainly concerned with what 
organization they had and who the officers were, what the 
wage scale was. 

Q. Did you ask him what his office was? A. No, I pre- 
sumed he had no office. 

Q. Well, you just stated that the basis— A. Do you 
mean the office that he held? 

Q. Yes. A. I think probably he told me, but I don’t 
remember. I think he was President or Secretary, or 
Treasurer, one of the three. 
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Q. Do you know the name of the organization that he 

is a member of? 
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A. I don’t think he knew himself. I have heard discus- 
sion different places, I think they called themselves the 
Independent building Trades Union. 

Q. Did you speak to anybody else concerning, any- 
body else connected with Kimes & Kocks? A. I had 
spoken at rather frequent intervals with different em- 
ployees of Kimes and Kocks starting last May or June, 
what I thought was a majority or their employees signed 
up, as members of our organization. 

Q. Well, let’s stick to this job right now, the Centlivre 
job, where the picketing went on, besides to Mr. McKessel, 
did you speak to anybody else concerning the wages they 
were getting paid on that job? A. I was out on that job 
and talked to some of the carpenters on the job, but I 
don’t recall if I asked them what scale they were getting 
or what. I was trying to find out information about the 
group. And I don’t recall exactly what questions I did ask. 


1138 


* 


Cross-Examination. 
(By Mr. Tremper.) 


e * * 


116 


Q. What, in fact, is the going rate or wage scale for 
carpenters. A. $3.82 per hour. 


* * * * 


HANLEY GORRELL was called as a witness on behalf 
of the Counsel for the General Counsel herein, and after 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination. 
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Q. Mr. Gorrell, what connection, if any, do you have 
with the Local International Brotherhood of Electrical 
Workers Union? A. I am the business agent. 
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Q. (By Mr. Grove.) Mr. Gorrell, did your Local Union 
ever donate any money to pay for the cost of the picketing 
of the Centlivre Village Job? 
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The Witness: I would suppose, yes, if that is the way 
he wants it. 

We donated a hundred dollars to the building trades. 

Q. (By Mr. Grove.) Mr. Gorrell, what we are talking 
about is that which was over and above the regular per 
capita assessment. A. Yes, we did. 
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Mr. Grove: I may be incorrect, Mr. Trial Examiner, 
but I don’t think he said if that is the way you want me 
to answer it. I want to know exactly what the hundred 
dollars was donated for, to support the picketing in Cent- 
livre? 

Trial Examiner: Well, he testified, I suppose so, that 
is the way I understood it. 

The Witness: Yes. 

Trial Examiner: You suppose that was the purpose of 
the hundred dollar donation? 

The Witness: Sure. 


a e ° 
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Trial Examiner: I think the witness intended to answer 
that it was to help pay, as I understood it, to help defray 
expenses and to help the picketing at the Centlivre Project, 
is that right? 

The Witness: That’s right. 


° e ° 


130 


Cross-Examination. 
e es a * * 
Q. Well, what Iam asking you is you say you mentioned 
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in your report you said we are not getting anywhere, where 
did you want to be getting? 
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Q. (By Mr. Chapman.) When you say that we had not 
done anything except what we saw fit, you mean that the 
builders had refused to go along with some request that 
you or your union had made, is that what you meant? A. 
The very fact that the builders themselves had never 
agreed to abide by any request that I had asked. 


Q. This is what you meant when you said you weren’t 
getting any place with the picketing, am I right? I just 
want to be sure I understand your testimony. A. I said 
we were not getting anywhere with our dispute. 

Q. Well, your report related to the picketing accord- 
ing to the minutes, I would assume, is that right? 
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A. My report was in regard to the dispute that we were 
having with Centlivre Apartments. 


Q. Well, the dispute has involved picketing, has it not? 
A. It has. 


Q. When you said that you hadn’t gotten anywhere 
with the dispute you mean because the builders had not 
gone along with the requests that were made? A. That’s 
right. 
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HOWARD L. CHAPMAN was called as a witness on be- 
half of Counsel for the General Counsel herein, and after 
being first duly sworn, was examined and testified as 
follows: 
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Direct Examination. 


Q. (By Mr. Grove.) You are the attorney of record 
for the Charging Party, Centlivre? A. Yes. 

Q. Mr. Chapman, you just stated that you are the at- 
torney of record for the Charging Party. In your role as 
attorney for Centlivre, did you ever have occasion to deal 
with the Northeastern Indiana Building and Construction 
Trades Council? A. Yes. 

Q. When was your first contact with them? A. I 
called Mr. Tremper, their attorney, on the first occasion, 
spoke to him on the telephone. That would be sometime 
during the first week in October, I would say of 1963. 

Q. What was the purpose of that phone call? A. I 
called to see if we could arrange a meeting between 
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my clients and the Buildings Trades Council. 


Q. Were you under instructions from you client to 
arrange this meeting? A. I had talked to him about it 
and they had authorized me to do that. 


The Witness: I believe I opened the meeting and I 
addressed myself to Mr. Tremper and I said that we were 
primarily interested in listening to what they had to say 
and he said well, that is what they were there for, was 
just to hear what we had to say. 

And I said, ‘‘Well, we have the Apartment Project and 
there are picketers there that your clients have picketers 
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and the work has stopped.’’ And I said, ‘“‘We, naturally, 

want to know what we can do to get the picketers off.’’ 
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And he said, ‘‘Well,”?” Mr. Tremper said, ‘Well, you 
can see the signs and you can see what they say and that 
is what we want.’’? And I said, ‘‘Well, as I recall, the signs 
refer to Kimes & Kocks and not paying standard wages.”’ 


And he said that was right. He advised me, I believe, 
by standard wages, he meant the union seale. And I asked 
him then if we could show that Kimes and Kocks were 
paying union scale, whether then that they would be satis- 
fied and the picketers would come down. And he said, they 
would want that, but they would want something guaran- 
teeing that it would continue and they would want some 
guarantee in writing. 

And I asked him what kind of a writing did he mean. 
And he said, well, at that point, he opened the folder he 
had and he had 2 instruments that he took out of his folder 
and passed them down the table to me. And said that if, 
I believe his words were, if we get these sign why there 
wouldn’t be any more trouble. 


And I looked at them and I said, well, I didn’t see any- 
thing in these contracts about any particular wages or 
any figures. And he said, well, they would supply us with 
copies of agreements that their members had with 
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other employers and that these would be made a part of 
this agreement by reference. And then I asked him—the 
first contract and agreement that appeared to be drawn 
for signature by an employer and the other one was for 
a sub-contractor and I asked him if we were to have our 
sub-contractors sign the second form and he said that 
would be what they wanted. 
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Mr. Drost, I believe, asked Mr. Tremper, he said he 
wanted to clarify what they wanted. And he said, ‘‘Now, 
if we show you that Kimes & Kocks get the standard 
wages, are being paid, will that get the picketers down?’’ 

And Mr. Tremper said that would help to get them down. 
And Mr. Baird was sitting on Mr. Tremper’s right and 
I believe he asked what else they would want. And Mr. 
Tremper said that they would want these contracts to be 
signed. 

And Mr. Drost, I believe asked Mr. Tremper why, if the 
wage scale was being paid, why we needed anything in 
writing. And Mr. Tremper, I believe, said that that would 
guaranted that it would continue to be paid. 

And that it would also guarantee that it would be paid 
as to other sub-contractors not just the carpenters. 

And, well, there may have been some irrelevant con- 
versation, I don’t recall at the moment, and I said, ‘‘ Well, 
I think we understand, at least, what you want,’’ and the 
meeting adjourned. 
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Cross-Examination. 
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Q. (By Mr. Tremper.) Mr. Chapman, the meeting in 
your office on the Sth, who requested the contract? A. I 
don’t follow you. No one requested any contract. I asked 
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what you meant by guarantee in writing and you handed 
me these contracts. 


e ° e a e 


Q. Yes. Didn’t you ask for some contracts so that the 
attorneys could examine them, go over them? A. I asked 
what you meant by guarantee in writing and you handed 
me these contracts. 

Q. Didn’t you specifically request these contracts in 
order to examine them? A. I had no idea you even had 
any contracts. 

Q. Didn’t you also ask me for a copy of the prevailing 
wage scale? A. After you had handed me the contracts, 
I asked you 
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how these would determine what the wage scale would be 


and you told me you would supply us with copies of the 
contracts that would be attached to it. 


Q. Did you ever obtain that wage scale? A. No. 

Q. You never came to my office for it, did you? A. No. 

Q. And I told you or your client that you could see 
the signs and see what they say and those signs, as you 
recall, related not only to wages but conditions, isn’t that 
correct? A. That may be, I don’t recall the exact word- 
ing on the sign, but I don’t deny you made that statement. 


° e . ° * 


Q. Didn’t Mr. Drost ask for these contracts and say 
that he wanted them for the attorneys to examine? A. Not 
before you handed any to me. 
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Re-direct Examination. 

Q. (By Mr. Grove.) Mr. Chapman those contracts 
given to you at that October 8 meeting, have they ever 
been retracted by the Northeastern Indiana Building and 
Construction Trades Council? A. Not to my knowledge. 

Q. They are stillin your possession? A. The originals 
that were given to me were given to the Board. 

Trial Examiner: To whom? 

The Witness: To Mr. Grove. 

Trial Examiner: The National Labor Relations Board? 

The Witness: Yes. 
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ROBERT KIMES was called as a witness on behalf of the 
Counsel for the General Counsel herein, and after being 
first duly sworn, was examined and testified as follows: 


Direct Examination. 
es 
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Q. Mr. Kimes, directing your attention to the summer 
of 1963, did any labor organization demand that Kimes & 
Kocks recognize and bargain with them as the representa- 
tive of your employees? A. Yes, they did. 


Q. What labor organization was that? A. Carpenter’s 
Local of which Mr. Rodenbeck was business 
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agent. 
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Q. What was the result of his request? A. It was 
denied. 
e ° ° ° e 
Q. At any time while you were out at the Centlivre 


Village job, has any one connected with the Building 
Trades Council, Mr. Rodenbeck? A. None. 


Q. Ever asked you what you were paying your em- 
ployees? A. No. 


Q. No one has ever requested that of you? 
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A. No. 


Q. In your position as company partner of Kimes & 
Kocks has anybody ever asked or requested what you are 
paying the employees at Centlivre? A. No. 


Cross-Examination. 


Q. (By Mr. Tremper): Mr. Kimes, why was this certifi- 
cation denied, if you know? 


* * ° * * 


Trial Examiner: Are you referring to the request for 
recognition? 
Mr. Tremper: Yes. 


. * * 
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The Witness: At that time for what we had the job for 
we could not afford the pay scale. We bidded at home build- 


ers’ wages. 
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ROBERT KOCKS was called as a witness on behalf of the 
Counsel for the General Counsel herein, and after being 
first duly sworn, was examined and testified as follows: 

Direct Examination. 
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Q. Have you performed any physical labor on the Cent- 
livre Village Job? A. I have. 


Q. At any time during your performance of labor out 
there, has anybody from the Northeastern Indiana Build- 
ing and Construction Trades Council, more specifically, 
Mr. Rodenbeck or Mr. Morningstar ever asked you what 
you were paying your 
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employees? A. No, sir. 


Q. In your role as company partner of Kimes & Kocks 
has anybody ever asked you from the Building Trades 
Council, what you were paying your employees? A. No, 


* * e * ° 
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ARON DROST was called as a witness on behalf of the 
Counsel for the General Counsel, herein, and after being 
first duly sworn, was examined and testified as follows: 
169 


Direct Examination. 
° * e e e 


Q. What connection, if any, do you have with Centlivre 
Village Apartments? A. I am a partner in the building 
company. 

You say building company, would you please tell us what 
Centlivre Apartments are? A. Centlivre Village Apart- 
ments is a partnership of Mr. Harold Lavene, Walter 
Zaremba, Sr., Mr. Andrew Rosenfeld and myself. 

Q. And what does this partnership do? A. It is con- 
structing the Centlivre Village Apartments. 

e * es se 
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Trial Examiner: On the record. 

Do I understand that the Respondent, that is the build- 
ing Trades Council and the brick layers will stipulate the 
allegations in paragraph 2 and 3 of the Complaint? Is it 
so stipulated? 

Mr. Tremper: So stipulated. 

Mr. Beckman: Yes. 

Trial Examiner: Paragraph 3, I think, pertains to a 
legal question of jurisdiction, which you admit. 

Mr. Tremper: Yes. 

Mr. Grove: We willstipulate. 

Trial Examiner: The stipulation is admitted. 

Q. (By Mr. Grove.) Mr. Drost, in your connection with 
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the construction of the apartments at West Brook Drive, 
have you ever had occasion to be with the Northeastern 
Indiana Building and Construction Trades Council? A. 
As a group on one occasion in Mr. Chapman’s office on a 
pre-arranged meeting on October 8. 


Q. Once again, the date, time and place of this meeting 
was stipulated to. So, if Mr. Drost, —will you please tes- 
tify to the conversation that took place at that meeting? 
A. Would you want me to go through the complete one, 
complete conversation as far as I recall it? Because I 
can’t affirm what Mr. Chapman said, —I can affirm what 
Mr. Chapman said. 


Q. I would appreciate if you go through the whole 
thing. A. When we were all seated, Mr. Chapman opened 
the meeting and said we were here to listen. We have a 
picket on the job and we were here to listen. And Mr. 
Tremper who represented the business agents or district 
council stated that they were also there to listen. 
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I think at that point Mr. Chapman made the statement, 
“We have a picket on the job and we are here to figure 
what you want to remove the pickets from the job, so we 
can proceed with our construction. There are no people at 
the present time working or crossing the picket line.”’ 


And Mr. Tremper said, ‘‘You can read, you know 
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what has to be done from the informational picket signs 
that are there.’? And I think Mr. Chapman made the state- 
ment, he said, ‘‘Well, what you are asking is that union 
wages be paid. Now, if we can assure you that Kimes & 
Kocks will pay union wages or are paying union wages, 
will you remove the signs?”’ 

And I believe his words at that point were, that will 
help or they will be one of the items that will remove it. 

And if I am not mistaken at this point, I picked up the 
conversation and said, that your signs states sub-standard 
wages. I said, ‘‘I do not know what Kimes & Kocks are 
paying their men, but I am willing to go find out and in 
addition to that, if we can assure you that they are paying 
union wages, will you remove the pickets from the job?”’ 

And Mr. Chapman asked, he said, ‘“<What is the other 
thing?’’ And at this point, approximately at this point, 
is when Mr. Tremper brought out the papers from his 
portfolio and stated that and you must sign these con- 
tracts. Somewhere in and about this point of the meeting, 
the contracts were passed down the table to Mr. Chapman 
for him to have a better look at them. 

And I think Mr. Baird asked, who was sitting at the 
doorway at that time, ‘‘Let me understand you, Barrie, 
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so we know what you are talking about. You want, firstly, 
that Kimes & Kocks pay union wages and sign an agree- 
ment and in addition, you want us to sign an agreement, is 

that right?’’ And he said, ‘‘Yes, that is right.’’ 
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Mr. Chapman looked over these papers, had a chance to 
look at them and I think I glanced at them too, although 
not as thoroughly at about this time. And he made the 
statement, ‘‘Well, there are no wage scales attached to 
this, how do we know what wages to pay?’’ And Mr. 
Tremper said, ‘We have these contracts signed with others 
in the city, we have plenty of copies of these and it can 
be attached as an exhibit to these contracts.”’ 
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And I asked the question, ‘‘Would you pay me as your 
agent to get all of these people to sign it,’”’ and I didn’t 
get an answer to that question. 


It was toward the end of the meeting at that time and I 


believe Mr. Chapman recapped, holding these contracts 
in his hand and said, ‘‘Barrie, as I understand, you want 
us to assure that Kimes & Kocks will sign this contract, 
pay union wages, that we will sign this contract and that 
will remove the picket.’’ 

Mr. Tremper said, ‘‘ Yes, Mr. Chapman.”’ 


Mr. Chapman put these in his folder and he said, ‘‘We 
will have to study them, think about them a few days, this 
is news to us and we will let you know.’’ And that is just 
about when 
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the meeting wound up and I think we thanked everybody 
for being present. 
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WALTER ZAREMBA was called as a witness on behalf 
of the Counsel for General Counsel herein, and after 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination. 


Q. What connection, if any, do you have with Centlivre 
Village Apartments? A. I represent my father, Walter 
Zaremba, Sr., who is a partner in the building company. 

Q. Did you ever have occasion to attend a meeting 
with the Northeastern Indiana Building and Construction 
Trades Council? A. Yes, I did. We made a trip from 
Cleveland. 


Q. What is your role at that meeting? A. Well, my 


role was merely as an observer. The meeting had been 
arranged by Mr. Chapman at Mr. Drost’s request, I be- 
lieve, and we had come to see what the Trade Council was 
asking of us. 

Q. Were you representing your father’s interest? A. 
Yes, I was. 


Q. 


Tell us the conversation that took place. 


Q. Well, after we had been introduced, we met the 
business agent and sat down. 

Mr. Chapman, our attorney, opened the meeting and he 
addressed his first comment to Mr. Tremper. And he told 
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him that we had asked them to come over and meet with 
us. We were both concerned, I am sure, with getting this 
job going. We wanted to see the job progressing and you 
want to see your men working. We wanted to see what was 
necessary to start work again. And Mr. Tremper told Mr. 
Chapman we had come for the same reason to listen, we 
had been invited to this meeting to see what you people 
request of us. 

So, Mr. Chapman then, once again, tried to get the con- 
versation going by saying, ‘‘ Well, we have got this picket 
out there, Barrie and we would like to start work, what 
do you think is necessary. Where can we go from here.’’ 


And Barrie then made the statement, almost word for 
word, ‘‘you can see our sign, and this is what we are ask- 
ing.’? I can’t remember who it was at this point, 
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somebody at our end of the table who had a copy of what 
the wording was on that sign, we had received it over the 
telephone and this was read. And it was identified as be- 
ing correct, something about Kimes & Kocks paying sub- 
standard wages and working under poor working condi- 
tions. 

And that was an informational picket. And they agreed 
this was what the sign said. So, Mr. Chapman, then, began 
the conversation by, let’s see, he asked Mr. Tremper, he 
said, ‘‘Barrie, we are not familiar with the wages that 
are being paid here. Can we give you some type of proof 
to the effect that standard wages are being paid or will 
be paid in the future, would this be enoug rad 

And Mr. Tremper said that would be one thing that 
would be necessary to get the picketers off, that is for 
sure. And I forget the exact wording of the conversation 
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at this point, but I think it was Mr. Drost to mention the 
possibility of either, after being questioned or volunteering 
the possibility if we could show CPA certified statements 
to the wages being paid or if we could show payroll rec- 
ords that would go to proof, would this be sufficient. 

And I think it was Mr. Tremper at this point that said 
this could only be for a short period of time. We have 
no, the word would be assurance, that these wages would 
be paid in the future. Maybe you would pay standard 
wages now, 
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and stop paying them later. 


He said we want some kind of written guarantee that 
these wages would continue to be paid. And Mr. Tremper 
asked Mr. Chapman what type of written guarantee can 
we provide you, — Mr. Chapman asked Mr. Tremper. He 


said this is a question because we have suggested 2 meth- 
ods that we thought were sufficient. And at this time Mr. 
Tremper produced these two instruments here. And he 
said, ‘‘We would have to have this agreement signed to 
guarantee that these wages would be paid.’? And Mr. 


Tremper then passed the copies down the table. 
° * s ° e 
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** * Mr, Chapman interrupted and he said, “Barrie, I 
have had a chance to look at these,” and he gave them to 
Mr. Drost to look at, referring to the agreement and he 
said, “Barrie, you speak of the one request that we pay 
standard wages, but in these agreements no mention is 
made of a standard wage.” 
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And Mr. Tremper said, “Well, we would be happy to pro- 
vide you within the next few days with copies of this form 
that we have an agreement with other persons and make 
this attachment or exhibit”, I don’t know what you would 
legally call it, part of this contract anyway, “That wens 
specify the scale and would be paid to the journeymen.” 

And he said, “Well, fine,” * * * 
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Then Mr. Baird had a chance to look at the contract and 
he was sitting in the doorway and had joined up just at 
the meeting, just as it had begun. And Mr. Baird said, 
to Barrie, “Now, I want to get everything straight and 
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then be sure what is being asked.” He said, “First of all, 


you want the standard wages to be paid. And also, you 
want us to sign one of these agreements as the general con- 
tractor and you want our sub-contractor to sign the other 
agreement?” 

And Mr. Tremper said, “Yes, that is correct.” And then 
Mr. Drost said, “Well, why do we have to sign these con- 
tracts since the men that we already employ,—this is the 
first time I even heard we employed men directly, since they 
are so few in numbers” and I think he was assured at this 
point they were union any how, why do we have to sign it 
as a general contractor. And he said, “This is to assure 
us that any further work you are going to contract for will 
be done by union members, any future work.” 

Then Mr. Drost asked him, “I don’t see where it is any 
responsibility of ours to try to get these persons to sign 
these agreements.” He said, “Are you going to pay me a 
fee for being an agent,” I think he said it was for having us 
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get the signatures on these contracts and that question 
wasn’t answered. 

TI think about now, we had exhausted all of the conversa- 
tion and there was silence for a while and small talk, Mr. 
Chapman then said, “Well, Barrie, this is something we 
hadn’t thought about,” I think referring to the request on 
the contract there. He said, “May we have some time to 
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think about this? and get back to you?” And Mr. Tremper 
said, “Yes,” and Mr. Chapman kept the agreement and we 
thanked them for coming and they left. 


* . s * s 
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Mr. Grove: The General Counsel proposes the follow- 
ing stipulation, that Mr. Harold Lavene and Harley Gra- 


ham, if they testified would testify to substantially the same 
testimony that Mr. Aron Drost, Mr. Howard Chapman and 
Mr. Walter Zaremba testified to, the same thing that these 3 
gentlemen testified as to the meeting of October 8. 

Trial Examiner: And that the cross examination would 
be substantially the same that they would answer simi- 
larly in the cross examination. 

Mr. Tremper: That is correct. 

Trial Examiner: Is it so stipulated? 

Mr. Tremper: So stipulated and agreed. 

Mr. Grove: We stipulate. 
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Trial Examiner: The stipulation is admitted. 
RICHARD F. BAIRD, JR. was called as a witness on be- 

half of Counsel for General Counsel, herein, and after 

being first duly sworn. was examined and testified as fol- 
lows: 
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Direct Examination by Mr. Grove. 


Q. Mr. Baird, what is your occupation? A. I am an at- 
torney. 

Q. Do you practice law in Fort Wayne, Indiana? A. Yes, 
with the firm of Shoff, Keegan, and Baird. 

Q. How long have you been a practitioner in the State 
of Indiana? A. Twenty-six years. 


Q. Mr. Baird, were you sitting here during any of the 
testimony? A. Just a few moments of the last witness. 
Q. But you have not heard anything else? A. No. 


Trial Examiner: Whom does your firm represent in con- 
nection with this proceeding? 
The Witness: I am associated, Mr. Chapman is a part- 
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ner of mine in the firm of Shoff and Baird. 


Q. In your capacity as attorney for the Centlivre Vil- 
lage Apartments, did you ever have occasion to attend a 
meeting—before I ask you that question. Since you haven’t 
been here, it has been stipulated on the record that a meet- 
ing took place at your office on October 8 and it has been 
stipulated also as to who was there and what time and what 
date. 

So, all I will ask you is would you please relate the con- 
versation that took place at that meeting? A. That meet- 
ing occurred on October 8, as I recall it. It was scheduled 
at 2:00 o’clock. And shortly after 2, the parties assembled, 
if I recall correctly, there were 6 representing the apart- 
ment construction project and 8 plus Mr. Tremper of the 
building trades. 
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Mr. Chapman of our office, presided at one end of the table 
and Mr. Tremper was at the other end of the table, I will 
put it that way. 


Mr. Chapman briefly outlined the purpose of the meeting 
which was to discuss the picketing of the project by the 
Trade Council, stating that it was costing the project or the 
construction company, or the apartment building, rather, a 
considerable sum of money and I think that at that time I 
interposed and said, “The only ones that were going to make 
any money was Mr. Chapman and Mr. Tremper, unless the 
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work is resumed within the near future.” The question, 
then, came up, as I recall, as to what was the purpose of the 
meeting. And Mr. Tremper indicated that he thought that 
was self evident, that the signs or the pickets spoke for 
themselves. 


I personally never saw the pickets, the signs nor have I 
seen any pictures and I do not know what they state, other 
than by hearsay. 


He indicated further, I mean by he, Mr. Tremper, indi- 
cated further that the purpose of the picketing was informa- 
tional. J think at that point it was brought out that to be 
competitive, the apartment building would have to be com- 
pleted as scheduled and I think then Barrie indicated that 
that was our problem, I, speaking of our client, our problem 
and not his. It was unfortunate that we were the ones to 
be involved in this incident. He indicated that we were not 
paying union wages, union seale. And I believe at that par- 
ticular moment, an inquiry was made as to which trades 
were actually being paid union scale. And I think that the 
representatives of the unions then present, indicated 
whether or not union scales was being paid. 
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Of that group, Mr. Rodenbeck was one of the ones that 
indicated that union scale was not being paid. Getting back 
to the problem, then, confronting the entire group, that is 
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how the picketing could be removed. Mr. Tremper indi- 
cated that we would have to agree to pay union scales and 
that that agreement would have to be in writing. I believe 
at that point that Mr. Tremper then excused himself with 
Mr. Whithurst, whom I understand, is the head of the Fort 
Wayne Trades Council. 

And shortly thereafter, or they returned then and sub- 
mitted 2 agreements, one for the calling for the signature 
of the general contractor and one calling for the signature 


of the sub-contractors. 
e s dl ° s 


I then asked Mr. Tremper if it were not true that what he 


was interested in was securing an agreement upon the part 
of our clients to pay union scale and secondly, that such an 
agreement must be in writing? And thereafter, Barrie in- 
dicated or Mr. Tremper indicated that if these agreements 
were signed, the picketers would be off of there the next day 
or at once. 


The agreements that I referred to were not examined in 
particularity at this particular moment and they were 
passed to Mr. Chapman, if I remember correctly. 

And then Howard or Mr. Chapman indicated he would 
like to look over these agreements and that was about the 
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gist of the meeting. 
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Cross-Examination by Mr. Tremper. 


Q. Mr. Baird, at this meeting, do you recall distinctly 
whether or not I was asked to pass those agreements down 
to be examined? A. I don’t recall that, no, Mr. Tremper. 

Q. Do you recall the conversation by one of your clients 
to the effect that to pay the prevailing scale would cause 
hardship? <A. Yes. 
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MR. MORNINGSTAR was called as a witness on behalf of 
the Respondent, herein, and being previously sworn, was 


examined and testified as follows: 
* s . * e 


Direct Examination by Mr. Tremper. 


Q. Mr. Morningstar, you are the president of the North- 
eastern Indiana Building and Construction Trades Council, 
js that correct? A. Yes. 


Q. And you were present and officers on the Sth day of 
October, 1963? A. I was. 

Q. Calling your attention to that date at 2:00 p. m., you 
were present in the office of Mr. Chapman, is that correct? 
A. That’s correct. 


Q. Were you there during the entire meeting? A. Yes, 
I was. 


Q. Would you tell what course of events took place at 
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that meeting? A. Primarily when we went in, the general 
discussion—should I go into the whole thing that has been 
gone over? 
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Q. Give the Examiner your version of what occurred 
there. A. The general discussion was the information pick- 
ets at the Centlivre Apartment Project. And the state- 
ments that the Council had made on their signs pertaining to 
substantial wages and working conditions. 


And the question came up if we had any proof of the sub- 
standard wages and I think the answer was that if there 
was no proof without a question, that the picket would not 
have been on there in the first place. And the discussion 
come around to how to get the picketers removed. 

And if they, the Centlivre Apartments and their attor- 
neys would show proof that the wages, prevailing wages 
were being paid. 

Q. Do you recall who made that statement? A. I think 
it was Mr. Chapman, I don’t know for sure. 


Q. Continue. A. That if that would take the picketers 


off. And you, Mr. Tremper, said that that would help. And 
they said, what else was it and you said it wasn’t only the 
wages it was also sub-standard working conditions. And it 
was quite a discussion that followed. 
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And there was a discussion come up about the contracts. 
And how to, how does the rest of them pay and do you know 
that they are paid and so forth. And the majority of them 
are on a contract with the representaive local union, and so 
forth. 

And Mr, Tremper was asked, I don’t recall exactly who 
asked, if they had a copy of the contract that they could 
study and see whether—see what kind of a contract was 
being signed. And at that point, I think you looked in 
your brief case and brought out these 2 contracts here. 
‘And they said that they would study them, asked if they 
could have them to study. 
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‘And there was also brought out, the fact that there was no 
stipulation on there as to wages, how would they go by the 
wages that were to be paid or the prevailing wage scale. 
And of past statements, it was not the union scale that 
could be furnished to them, it was a copy of the prevailing 
wage scale as set in the State of Indiana for all public work. 


We didn’t have a copy of that wage scale with us, but our 
attorney, Mr. Tremper, had a copy of it in his office and 
said they could pick it up at any time. And the other par- 
ties from Centlivre Apartment said they would pick it up, 
it would be made available and Mr. Tremper said he would 
give it to his secretary and see that it is made available any 
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time they wanted to pick it up. 

Q. Was I asked to give them the contracts? A. Yes. 

Q. Now, do you recall the conversation at this meeting 
regarding the question of why we picked on the Centlivre 
Project to picket? A. Yes. The statement was made, the 
question was asked and we made the statement—I say we, 
—you made that, Mr. Tremper as our attorney, as our 
spokesman, that this had been going for quite sometime and 
it was about time that we informed the public of exactly 
what was going on and how ‘the sub-standard wages and 
sub-standard working conditions were being paid and we 
were going to put up an informational picketing to the pub- 
lic and we decided this was just as good a place as any to 
start. 
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Q. (By Mr. Tremper): Mr. Morningstar, what is your 
general procedure when you submit contracts for signatures 
to an employer? 
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Mr. Smetana: Objection as to relevancy. 


Mr. Tremper: This will go to the merit of the case. 

Trial Examiner: I will permit it. You may answer. 

The Witness: Normally—I wouldn’t say normally. All 
the time when a contractor is asked 'to sign contracts, each 
contractor must sign 3 copies, one for himself to be verified 
by the Council, one for the Council files and one for the at- 
torney’s files. 

Q. (By Mr. Tremper): And on this particular date, 


how many contracts were requested? A. One copy of each. 
° e e e e 


Cross-Examination by Mr. Grove. 


Q. Of these contracts—have these contracts ever been 
signed by anybody else in the Fort Wayne area? 


e e es s * 


The Witness: They have not been signed by any con- 
tractors in Fort Wayne, those identical contracts. 
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Q. (By Mr. Grove): Mr. Morningstar, when you 
went to that meeting on October 8, did you know that—well, 
strike that. It is your testimony that Mr. Chapman or Mr. 
Drost asked you for contracts so they could study? When 
you went to that meeting, did you know that they were go- 
ing to ask for contracts? A. I didn’t know what the meet- 
ing was for, other than they requested a meeting with us 
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on the Centlivre job. I didn’t know they were going to ask 
for a contract or anything else. 

Q. How did it come about that contracts were brought 
to that meeting? A. Those contracts there were given to 
Barrie Tremer about 3 days prior to that, by me, for him to 
go over and find out what his opinion was if we could use 
them in the future. 

Q. They were given to Mr. Tremper so that he could 
study them? A. Right. 

Q. They were not given to him to give to ‘Centlivre? 
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A. That’s right. 


Q. (By Mr. Kowitt): I would like to know if any in- 
quiry had been made by the union or by the Trades Council 
concerning the sub-standard or working conditions as you 


allegedly say with sub-standards of Kimes & Kocks? A. How 
did you mean that? 

Q. I will repeat the question. I want to know if any 
inquiry had been made by anyone iin the union regarding the 
working conditions at Kimes & Kocks? You testified in 
direct examination that the working conditions was one of 
the items that had been, that was the subject of inquiry and 
that had to be—that the working conditions plus the wages 
were what the Trades Council was interested in correcting. 

And I wanted to know what inquiry had been made to 
your knowledge by the Trades Council regarding the work- 
ing conditions at Kimes & Kocks? A. I think I already an- 
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swered that in my previous ‘time, when I said I had talked 
to one of the employees of Kimes & Kocks. 
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Q. And what did the employee say? I don’t recall what 
your testimony was. A. Do you mean in comparison with 
the prevailing? 

Q. I am talking about something apart from wages. 
You also said that the working conditions were something 
separate than wages. A. Yes, health and welfare, vaca- 
tion funds and other fringe benefits that are enjoyed by 
people getting prevailing wages and conditions. 

Q. You said you have learned from talking to employees 
about their health and welfare funds and 'the existence or 
non-existence of such funds? A. That’s right. 

Q. And the insurance benefits and— <A. And I asked 
them if they were getting prevailing wages which I made in 
the statement earlier in my testimony on wages and they 
made the statement what they were getting and I asked them 
about if they were getting other benefits and they said none. 


* *. * * * 
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GEORGE COLEMAN was called as a witness on behalf of 
the Respondent herein, and after being first duly sworn, 
was examined and testified as follows: 


Direct Examination by Mr. Tremper. 


* * * * * 


Q. What is your business or occupation? A. Business 
agent for the Plumbers and Steam Fitters Union, Fort 
Wayne, Indiana. 
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Q. Calling your attention to October 8, 1963, were you 
present at the meeting in Mr. Chapman’s office at 2:00 p. m. 
onthatday? A. Yes, Iwas. 
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Q. Will you tell the Examiner what transpired to the 
best of your knowledge? A. Well, J knew very little of 
what was going to happen at the meeting, other than a prob- 
lem pertaining to the situation that was at Centlivre that I 
attended with the other named business agents and the meet- 
ing opened substantially as has been brought forth here by 
the other witnesses, up to the point where some reference 
was made about a contract. 

And if we had such a contract in our possession that they 
might study—and at that time, I don’t know who asked the 
question, someone of that group. And at that time, Mr. 
Tremper brought forth a contract or 2 and presented them 
to Mr. Chapman, the attorney for study, and after some 
other discussion as to the prevailing wages and other sit- 
uations, the meeting was adjourned. 

Q. Did you know that I had the contract in my file at 


that time, Mr. Coleman? A. I personally, did not, no. 


Q. Did I offer these contracts to them? A. No, sir. No, 
sir, they were requested. I ean’t remember by which gen- 
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tleman there. it was either Mr. Drost, Mr. Chapman or Mr. 
Zaremba and I don’t remember which. There was @ lot of 
conversation going on, but I distinctly remember that the 
contracts were requested for study, not for signatures. 

Trial Examiner: Do you know which contracts? 


The Witness: The two contracts, evidencely that have 
been presented here as evidence. 


Q. (By Mr. Tremper): I hand you General Counsel’s 
Exhibits 3 and 4, Mr. Coleman, and ask you to look at them, 
and tell the Examiner to the best of your knowledge whether 
or not those are the contracts which were requested? A. 
Yes, those are the contracts I saw passed to this group that 
have been requested by someone in the group, those are the 
contracts. 
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Cross-Examination by Mr. Chapman. 

Q. Do you recall, Mr. Coleman, at that meeting on 
whether there was any mention made before these contracts 
were handed out, that there should be something in writing 
to show that the union scale would be paid? A. Yes, I think 
there was considerable talk of something in writing. I be- 
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lieve the was asked by one of your group, whether or 
not, if they could show that the prevailing wage was be- 
ing paid, I think, then the question of it being in writing 
was made and I don’t remember by whom. 

Q. To refresh your memory, didn’t Mr. Tremper say 
this should be in writing so as to guarantee it would con- 
tinue to be paid? A. I couldn’t honestly say if it was Mr. 
Tremper or one of the other group, I couldn’t honestly say. 


Trial Examiner: Which group, representing the union? 
The Witness: Yes. 


Q. (By Mr. Chapman): Mr. Coleman, during the meet- 
ing, let’s say after these contracts had been passed around, 
did Mr. Tremper or anyone representing the union there 
say that they would like to have the Centlivre Village people 
sign a contract like that? A. I don’t remember anybody 
saving that they would like to have them sign nothing, I 
don’t. 

Q. Do you recall anything being said about Centlivre 
signing a contract in that form? A. There was some men- 
tion made by someone in your group if a signed contract 
would remove the picketers from the job, I think. And I be- 
lieve the answer was that would probably help. 
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Q. That it would probably help? A. Yes. 
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GENERAL COUNSEL’S EXHIBIT NO. 3. 
AGREEMENT. 


* * * * e 


Article V. The employer represents that it is the General 
Contractor and is responsible for the general construction 
and letting of certain subcontracts specified in its agreement 
with the owner. It agrees not to sublet any work commonly 
done by the various craft unions who are members of the 
Northeastern Indiana Building and Construction Trades 
Council, to any person, firm, corporation or association not 
having a collective bargaining agreement with the North- 
eastern Indiana Building and Construction Trades Council 
or the local craft union affiliated with the Northeastern In- 


diana Building and Construction Trades Council which com- 
monly has jurisdiction over the class of work. It is further 
agreed that no journeyman or apprentice shall be required 
to work on any projects where other than craft union per- 
sonnel affiliated with the aforesaid Council are employed. 


Article VI. The Employer agrees that only contractors 
having contracts with the Northeastern Indiana Building 
and Construction Trades Council and its associate local 
unions will be used in the construction of its projects erect- 
ed within the common jurisdiction of the parties hereto. 


Any Contractor not a member of an employer Associa- 
tion, may receive the benefits and assume the obligations 
of this Agreement by and with the Council by signing an 
exact copy of this Agreement. 
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Article VIII. The parties agree to attempt to have har- 
monious labor relations during the course of construction 
and further agree to pre-job conferences or to job confer- 
ences when requested. 


Any provision in this Agreement which is in contraven- 
tion of any national, state or local law or governmental regu- 
lation affecting all or part of the territorial limits covered 
by this Agreement shall be suspended in operation within 
the territorial limits to which such law or regulation is in 
effect. Such suspension shall not affect the operation of 
such provisions in territories covered by the Agreement to 
which the law or regulation is not applicable; nor shall it 
affect the operations of the remainder of the provisions of 
the Agreement within the territorial limits to which such 
law or regulation is applicable. 

e * 
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GENERAL COUNSEL’S EXHIBIT NO. 4. 


AGREEMENT. 
SUB-CONTRACTOR. 


e . * * e 


Article V. The Employer represents that it is engaged 
in the Construction Industry as a Sub-Contractor or Con- 
tractor and under its agreement with the Owner or General 
may be responsible for the letting of some work to others. 
It agrees not to sublet any work commonly done by the 
various craft unions who are members of the Northeastern 
Indiana Building and Construction Trades Council, to any 
person, firm, corporation or association not having a col- 
lective bargaining agreement with the Northeastern Indiana 
Building and Construction Trades Council or the local craft 
union affiliated with the Northeastern Indiana Building and 
Construction Trades Council which commonly has juris- 
diction over the class of work. It is further agreed that no 
journeyman or apprentice shall be required to work on any 
projects where other than craft union personnel affiliated 
with the aforesaid Council are employed. 


Article VI. The Employer agrees that only contractors 
having contracts with the Northeastern Indiana Building 
and Construction Trades Council and its associate local 
unions will be used in the construction of its projects erected 
within the common jurisdiction of the parties hereto. 


Any Contractor not a member of an employer Associa- 
tion, may receive the benefits and assume the obligations of 
this Agreement by and with the Council by signing an ex- 
act copy of this Agreement. 


Article VIL. The parties agree to attempt to have har- 
monious labor relations during the course of construction 
and further agree to pre-job conferences or to job confer- 
ences when requested. 
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Any provision in this Agreement which is in contraven- 
tion of any national, state or local law or governmental reg- 
ulation affecting all or part of the territorial limits cov- 
ered by this Agreement shall be suspended in operation 
within the territorial limits to which such law or regulation 
is in effect. Such suspension shall not affect the operation 
of such provisions in territories covered by the Agreement 
to which the law or regulation is not applicable; nor shall it 
affect the operations of the remainder of the provisions of 
the Agreement within the territorial limits to which such law 
or regulation is applicable. 
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GENERAL COUNSEL’S EXHIBIT NO. 9. 
MINUTES. 
Regular Meeting 


The regular meeting of the Northeastern Indiana Build- 
ing and Construction Trades Council was called to order 
October 2, 1963 at 7:30 P. M. by President Tom Morning- 
star. 


A motion was made and seconded to have the Delegates 
ask their respective locals for a donation to the Bldg. Trades 
Council to help defray the cost of the pickets. It was report- 
ed Plumber’s Local No. 166 had donated $100.00. 


° * * * e 


MINUTES. 


Open Meeting. 

An Open Meeting of the Northeastern Indiana Building 
and Construction Trades Council was called to order No- 
vember llth, 1963 at 7:30 P. M. at the Plumber’s Hall by 
President Tom Morningstar. 


A report was made by President Morningstar giving those 
present a run down on the happenings to date on the Cent- 
livre Village Apt. matter. It was stated Kimes & Kocks 
were paying sub-standard wages. 


A motion was made, seconded and carried that a letter 
be sent to all local unions affiliated with the Council, and 
signed by the Executive Board of the Council, requesting 
financial aid. 

A motion was made, seconded and carried to have Presi- 
dent Morningstar visit all local unions who are not affiliated 
with the Council at this time. 
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Twenty-Six (26) Delegates were present at this meeting. 


Meeting adjourned at 8:30 P. M. 


Regular Meeting Minutes—November 11, 1963 (Continued) 


Bills Continued: 
Nov. 6 903 Realty Corp., November 
Rent 
6 John Parish, Nov. Expenses 
6 George Coleman, Nov. Expenses 
6 Thomas Morningstar, Nov. 
Expenses 


40.00 
31.00 
25.37 


51.30 


$744.68 


Receipts and Expenses: 
Bank Balance October 2, 1963 $1,295.77 
Deposits to November 11, 1963 900.00 


$2,195.77 
Less Expenses to November 11, 1963 744.68 


Bank Balance all funds as of 
November 11 $1,451.09 


Meeting adjourned at 9:30 P. M. 
Respectfully submitted, 
John D, Parish, 
Recording Secretary. 


JATI 
GENERAL COUNSEL’S EXHIBIT NO. 10. 
Special Meeting Nov. 5, 1963. 


Meeting opened at 7:35 p.m. by ** i 

Roll Call of Officers taken, Pres. Marshall absent. Min- 
utes of previous meeting read twice in order that member- 
ship would understand the purpose of the Special meeting. 


The discussion of a special $4.00 assessment took up ap- 
prox. 45 minutes and then a motion was made by Bro. 
Bloomfield, 2nd by * * * * * * that each member be assessed 
$4.00, this assessment is just for 1 time only, and not to be 
paid but 1 time. 

Motion carried. 


The discussion then turned to the action taken by the 
Bldg. Trades Council, and the need for financial help. It 
was brought out the other Locals had donated from their 
treasury. But this Local did not have funds to do this. 
Bro. Hines made a motion that each member be assessed 
$1.00 to help pay for picket, attorney, ete., 2nd by Bro. 
Bloomfield, This motion was passed with 3 members voting 
against it. 

Special meeting closed at §:30 p. m. and Roll Call was 
signed. 


* * * * ° 
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UNITED STATES OF AMERICA 


BEFORE THE NATIONAL LABOR RELATIONS 
BOARD 


DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


NORTHEASTERN INDIANA BUILDING 
AND CONSTRUCTION TRADES COUNCIL 


BROTHERHOOD OF PAINTERS, DECO- 
RATORS AND PAPERHANGERS OF 
AMERICA, AFL-CIO, LOCAL 469 
INTERNATIONAL HOD CARRIERS, 
BUILDING AND COMMON LABORERS 
UNION OF AMERICA, LOCAL 213, AFL- 
clo 


UNITED SROTHERHOOD OF CARPEN- 
TERS AND JOINERS OF AMERICA, 
LOCAL NO. 232, AFL-CIO 


UNITED ASSOCIATION OF JOURNEYMEN 
AND APPRENTICES OF THE PLUMBING 
AND PIPE FITTING INDUSTRY OF THE 
UNITED STATES AND CANADA, LOCAL Case No. 13-CC-402-2 
NO. 166, AFL-CIO 

INTERNATIONAL ASSOCIATION OF 
SHEET METAL WORKERS, LOCAL NO. 
156, AFL-CIO 

INTERNATIONAL ASSOCIATION OF 
BRIDGE, STRUCTURAL AND ORNAMEN- 
TAL IRON WORKERS, LOCAL 147, AFL- 
cIo 

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL 305, 
AFL-CIO 

BRICKLAYERS, MASONS AND PLASTER- 
ERS INTERNATIONAL UNION OF 
AMERICA, LOCAL NO, 2, AFL-CIO 


and 
CENTLIVRE VILLAGE APARTMENTS 


Calvin M. Grove, Esq. and Gerard C. Smetana, Esq., 
for the General Counsel. 


Barrie C. Tremper, Esq., of Fort Wayne, Ind., for all 
Respondents, except Bricklayers Local No. 2. 

Frederick Beckman, Esq., of Fort Wayne, Ind., for 
Respondent Bricklayers Local No. 2. 


JAB 
Before: Benxgamry B. Lirroy, Trial Examiner. 


TRIAL EXAMINER’S DECISION. 
Statement of the Case. 


This proceeding, with all parties represented and par- 
ticipating, was heard before me in Fort Wayne, Indiana, 
on December 2, 1963," upon a complaint by the General 
Counsel? that the named Respondents engaged in picketing 
a construction project in violation of Section 8(b) (4) (i) 
and (ii)(A) and (B) of the Act. Opportunity was afforded 
the parties to argue orally on the record and to file briefs. 
Briefs filed by all parties have been duly considered. 


Upon the entire record in the case, and from my obser- 
vation of the witnesses, including their demeanor on the 
stand, I make the following: 


Findings of Fact. 


J. The business of the Companies. 


Centlivre Village Apartments, the Charging Party, here- 
in called Centlivre, is a copartnership, composed of Aron 
Drost, Harold Levine, Andrew Rosenfeld, and Walter 
Zaremba. It has its principal place of business in Fort 
Wayne, Indiana, where it is engaged as a general contrac- 
tor in the building and construction industry. Since May 
1963, it has been engaged in a project of constructing, at 
Westbrook Drive in Fort Wayne, Indiana, six apartment 
buildings valued at approximately $7,000,000. In connec- 
tion with this project, scheduled for completion in 1965, 
Centlivre has or will cause to be shipped directly into the 
State of Indiana from points outside the State materials 
valued in excess of $250,000. Kimes & Kocks, a copart- 


4. All dates herein are in the year 1963, unless otherwise speci- 
fied. 

2. The original charge was filed on October 11 and served on 
October 15, and the complaint based upon an amended charge was 
issued on November 13. 
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nership, is engaged at Fort Wayne, Indiana as a general 
and carpentry contractor in the building and construction 
industry. I find that these companies are engaged in an 
“industry affecting commerce’? within the meaning of 
Section 8(b) (4),? that the Board’s jurisdictional standards 
are met, and that it will effectuate the policies of the Act 
to assert jurisdiction in this proceeding. 


II. The labor organizations involved. 


The principal Respondent, Northeastern Indiana Build- 
ing and Construction Trades Council, herein called the 
Building Trades Council, has its constituent members the 
Respondents, herein called Painters Local 469, Laborers 
Local 213, Carpenters Local 232, Plumbers Local 166, Sheet 
Metal Workers Local 156, Iron Workers Local 147, and 
Electrical Workers Local 305. The remaining Respondent, 
herein called Bricklayers Local 2, is not a member of or 
affiliated with the Building Trades Council. All Respond- 
ents admit, and I find, that each of them is a labor organiza- 
tion within the meaning of the Act. 


III. The unfair labor practices. 
A. The essential facts. 


In May 1963, construction was commenced on the West- 
brook Drive project. As general contractor, Centlivre itself 
employed six to nine laborers, carpenters and cement finish- 
ers. It subcontracted particular craft operations to various 
firms in the Fort Wayne area. Kimes & Kocks was awarded 
the carpentry subcontract and commenced work on the 
project on September 16. 


Prior thereto, in the summer of 1963, Respondent Car- 
penters Local 232, following organizational efforts, made 
a demand for recognition upon Kimes & Kocks, which was 


3. Sheet Metal Workers International Association, Local Union 
No. 299 (8. M. Kisner and Sons), 131 NLRB 1196. 
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refused. Carpenters Local 232 then filed with the Board a 
petition for certification as representative of Kimes & 
Kocks’ employees, which was subsequently dismissed for 
lack of jurisdiction. Thereafter, Kimes & Kocks executed 
a collective-bargaining contract with Independent Build- 
ing Trades Union covering these employees. 


On September 20, a special meeting was held of the exec- 
utive board of the Building Trades Council, which con- 
sisted of the business agents of each of its affiliated craft 
locals. After a discussion concerning the carpentry con- 
tract being let to Kimes & Kocks at the Centlivre job, it 
was voted unanimously to picket the project. On Monday, 
September 23, picketing was commenced at two entrances 
to the project by three pickets,—which at a later date was 
reduced to one picket at the main entrance.‘ The picket 
signs displayed the legend, viz: 


The Employees of Kimes and Kocks Are Not 
Affiliated With The Northeastern Indiana 
Bldg & Construction Trades Council and 
Are Working For Sub-standard Wages and 
Working Conditions As Compared To The 
Members of Affiliated AFL-CIO Unions. 


4, The cost of picketing was paid by the Building Trades Council. 
The picketers were paid their union scale, At the regular meeting of 
the Building Trades Council on October 2, it was voted to have the 
delegates ask their respective constituent locals for a donation 
to the Building Trades Council to help defray the cost of the pick- 
eting. As was shown, several of these locals made donations in 
addition to paying their regular assessments. There is no dispute 
that the Building Trades Council and its member locals, i.e., all 
Respondents excepting Bricklayers Local 2, were responsible for 
the picketing. 

5. The picketing, which was conducted from 7 a.m. to 3 or 4 p.m., 
Monday through Friday, continued until October 25. In conjunc- 
tion with a Section 10(1) proceeding filed by the General Counsel 
in the U. S. District Court, a stipulation was executed on November 
7, in which Respondents agreed not to engage in picketing and cer- 
tain other conduct proscribed in Section 8(b) (4) of the Act pend- 
ing final disposition by the Board of the instant charge. 


JA 76 


This Is An Information Picket and Is 
Not Intended To Induce Anyone To Stop 
Working On This Project. 
The pocketing caused a stoppage of virtually all work on 
the Centlivre project.” 


On October 8, at the request of Centlivre, a meeting was 
held between representatives of Respondents and Centlivre. 
Neither Kimes & Kocks, nor Bricklayers Local No. 2 was 
present or represented. The meeting took place in the 
office of Howard Chapman, attorney for Centlivre. In 
addition to Chapman, on behalf of Centlivre, there were 
Partners Aron Drost and Harold Lavine; Walter Zaremba, 
representing his father, a partner; Harley Graham, project 
superintendent, and Richard F. Baird, Jr., attorney. Ap- 
pearing for Respondents were Barry C. Tremper, attorney ; 
Thomas Morningstar, president of Building Trades Coun- 
cil and business agent of Painters Local No. 469; Hanley 
Gorrell, business agent for Electrical Workers Local No. 
305; John Parish, business agent for Laborers Local No. 
213; Al Rasp, business agent for Sheet Metal Workers 
Local No. 156; George Coleman, business agent for Plumb- 
ers Local No. 166; Ray Brown, business agent for Iron 
Workers Local No. 147; and Henry Rodenbeck, business 
agent for Carpenters Local No. 232. 


Reduced to essentials, the discussion at the meeting con- 
sisted as follows: Chapman inquired what Centlivre could 
do to have the pickets removed. Tremper replied that the 


6. The second paragraph was in small type, about one-third the 
size of the type in the first paragraph. The first paragraph was in 
block type in black ink, except that the words “Kimes and Cox” 
and “Northeastern Indiana, Bldg & Construction Trades Council” 
were in red ink. 


7. Excepting the employees of Kimes & Kocks, substantially 
all other employees on the project refused to cross the picket line. 
About October 20, work was resumed by some of the bricklayers 
and Centlivre’s own employees; and until October 20, with minor 
exceptions, no deliveries by suppliers were made to the construction 
site. 
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picket signs indicated what the Respondents wanted. The 
question was asked whether the picketing would be stopped 
if Centlivre gave assurances that Kimes & Kocks are pay- 
ing or will pay union wages. Tremper said that ‘‘would 
help,”? but they also wanted a guarantee in writing that 
union wages would continue to be paid—by all the subcon- 
tractors, and not just for the carpenters. Chapman asked 
what kind of writing he meant. At this point, Tremper 
produced typewritten originals of two different contracts, 
which he said would have to be signed. 

One of these documents, captioned ‘‘Agreement,’’ and 
intended for the signature of a general contractor, pro- 
vided in part: 

Article V. The Employer represents that it is the 
General Contractor and is responsible for the general 
construction and letting of certain subcontracts speci- 
fied in its agreement with the owner. It agrees not to 
sublet any work commonly done by the various craft 
unions who are members of the Northeastern Indiana 
Building and Construction Trades Council, to any 
person, firm, corporation or association not having a 
collective bargaining agreement with the Northeastern 
Indiana Building and Construction Trades Council or 
the local craft union affiliated with the Northeastern 
Indiana Building and Construction Trades Council 
which commonly has jurisdiction over the class of 
work. It is further agreed that no journeyman or ap- 
prentice shall be required to work on any projects 
where other than craft union personnel affiliated with 
the aforesaid Council are employed. 


Article VI. The Employer agrees that only con- 
tractors having contracts with the Northeastern Indi- 
ana Building and Construction Trades Council and its 
associate local unions will be used in the construction 
of its projects erected within the common jurisdiction 
of the parties hereto. 
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The second document was identical with the first, except 
that it carried the additional caption of ‘‘Sub-Contractor”’ 
and provided: 

Article V. The Employer represents that it is en- 
gaged in the Construction Industry as a Sub-Contrac- 
tor or Contractor and under its agreement with the 
Owner or General may be responsible for the letting 
of some work to others. It agrees not to sublet any 
work commonly done by the various craft unions who 
are members of the Northeastern Indiana Building and 
Construction Trades Council, to any person, firm, cor- 
poration or association not having a collective bargain- 
ing agreement with the Northeastern Indiana Building 
and Construction Trades Council or the local craft 
union affiliated with the Northeastern Indiana Build- 
ing and Construction Trades Council which commonly 
has jurisdiction over the class of work. It is further 
agreed that no journeyman or apprentice shall be re- 
quired to work on any projects where other than craft 
union personnel affiliated with the aforesaid Council 
are employed. 


Article VI. The Employer agrees that only con- 
tractors having contracts with the Northeastern Indi- 
ana Building and Construction Trades Council and its 
associate local unions will be used in the construction 
of its projects erected within the common jurisdiction 
of the parties hereto. 


After examining these documents, Chapman said he 
could find nothing therein which specifies the wages to be 
paid. Tremper said he would supply copies of contracts 
other employers have with the craft locals and the Build- 
ing Trades Council, and these would be incorporated by 
reference. Tremper clarified that Centlivre was required 
to have its subcontractors execute the second contract. 
Toward the close of the meeting, Attorney Baird restated 
the conditions which were demanded and Tremper con- 
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firmed that if the contracts were signed, the pickets would 
then be called off. Chapman took the contracts ‘‘for study’’ 
and the meeting adjourned.’ No firm, at least in the Fort 
Wayne area, had theretofore signed either of these con- 
tracts. And the contracts were never withdrawn or re- 
tracted from Centlivre. 


Concerning the responsibility of Bricklayers Local No. 
2, the evidence produced and relied on by the General Coun- 
sel was substantially as follows: On September 21, the 
Building Trades Council sent a wire to Business Agent 
Linnemeyer of Bricklayers Local No. 2, stating that— 
‘‘Building Trades Pickets will be on Centlivre Apartment 
project this Monday at 6:30 A.M.’ Linnemeyer then 
called the masonry subcontractor and conveyed to him this 
information. Linnemeyer testified that he had previously 
asked the Building Trades Council to be informed in ad- 
vance of any picketing, and that his purpose was to allow 
the subcontractor to place the men on other jobs and to 
avoid loss of time by those men who did not wish to cross 
the picket line. As no basis appears for finding that Brick- 
layers Local No. 2, not a member of the Building Trades 
Council, participated or was implicated in any way in the 


& These findings as to the October 8 meeting are based upon the 
credited testimony of Chapman, as corroborated by Baird, Drost, 
Zaremba, Levine and Graham. Morningstar and Coleman, called 
for Respondents, gave rather vague testimony concerning the meet- 
ing. In certain significant respects their testimony supports the 
version and position of the General Counsel. For example, Cole- 
man testified that Tremper said that signing of the contracts would 
“help” in removing the pickets. And Morningstar stated that he 
had given the contracts to Tremper a few days before the meeting, 
and he believed them to be legal. The essential conflict stems from 
the apparent testimony of Respondents’ witnesses that these con- 
tracts were produced by Tremper at the specific request of Cent- 
livre’s representatives for purposes of study. Attorney Tremper did 
not testify. To the extent of variance with the findings above, -the 
testimony of Morningstar and Coleman is not credited. ; 


9. Similar advice was sent by the Building Trades Council t 
certain other nonmember locals, e. -, the Teamsters, assertedly up- 
on the specific advance requests of such locals. 
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decision to picket, the picketing, the meeting of October 
8, or in any of the conduct alleged in violation, I will rec- 
ommend that the complaint against this Respondent be 
dismissed. 


B. Concluding findings. 


Initially, it should be noted that the General Counsel 
alleges Section 8(b) (4) violations as occurring only from 
the time of the October $ meeting, supra. I find it unneces- 
sary, therefore, to resolve certain factual conflicts as to 
whether Respondents were truly aware of substandard 
wages and conditions at Kimes & Kocks to support the 
statement on the picket sign.!° Respondents do not make 
clear the meaning of their contention that the picketing 
was ‘‘informational’’ in character. And they do not invoke 
or refer to a proviso to Section 8(b)(4) which excepts 
from the prohibition of that section a specified type of 
publicity—‘‘other than picketing.’’ At the hearing and 
in their brief, Respondents argue that any refusals to cross 
the picket line were matters of independent and voluntary 
choice of the employees and suppliers, and that the evi- 
dence does not demonstrate any coercion on Respondents’ 
part. This entire position, I find, is devoid of merit. 


Whatever the effect, for purposes of Section 8(b) (4), 
of a purely ‘‘information picket’’ at a construction project, 
such was clearly not the case here, as revealed by the fol- 
lowing factors, inter alia: Respondent Carpenters Local 
232 had earlier been seeking recognition as bargaining 
agent for Kimes & Kocks employees. At the special meet- 
ing of the Building Trades Council, when the decision was 
made to picket the Centlivre project, the minutes show only 
a discussion over the carpentry subcontract being given to 
Kimes & Kocks. On the picket sign the first statement made 
was that the employees of Kimes & Kocks were not affili- 


10. Cf. Construction, Shipyard and General Laborers Local 
1207, AFL-CIO, et al. (Alfred S. Austin Construction Co.), 141 
NLRB No. 24. 
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ated with the Building Trades Council,—reasonably im- 
plying in the context an immediate recognitional object. 
The language in fine print at the bottom of the picket sign 
that this was an ‘‘information picket”’ and not intended to 
induce anyone to stop working—would scarcely serve to 
insulate the picketing from other evidence of its real pur- 
poses and intended effects. Beyond the picket sign itself, 
there is no indication whatever that Respondents attempted 
to dissuade anyone from refusing to cross the picket line.™ 
An impelling fact is, of course, the actual effect of the pick- 
eting in causing a complete stoppage of work on the project. 
The very circumstance of picketing will “exert influences,” 
particularly at a construction site where it commonly has 
a “‘signal’”’ effect, and it is certainly well settled by now 
that such picketing for an object proscribed in the Act 
amounts to the statutory coercion.% 


Further, any contention that, by virtue of the ‘‘informa- 
tion picket,’’ the picketing here was primary and privileged 
—is rejected. The unlawful objects of Respondents are 
well evidenced as a result of the October 8 meeting and of 
the contracts demanded in order that the picketing be 
stopped. Both contracts clearly demonstrate proscribed 
objects in providing that—general contractors and subcon- 
tractors will not do business with ‘‘any person, firm, cor- 
poration, or association’? which does not have a contract 
with the Building Trades Council and its associate local 
unions having craft jurisdiction, and that members of the 
Respondent Locals will not be required to work on projects 
which employ craft personnel other than those affiliated 
with the Building Trades Council. These provisions plainly 


11. Indeed, the telegrams sent out by the Building Trades Council 
to certain nonaffiliated locals notifying them of the decision to 
picket Centlivre would appear rather to reflect a desire to have the 
members of these locals honor the picketing. 

412. Hughes v. Superior Court, 339 U.S. 460, 465. 


13. International Brotherhood of Electrical Workers, Local 501, 
et al. v. N.L.R.B., 311 U. S. 694. 


JA 82 


bring the contracts within Section 8(e), which makes it 
an unfair labor practice for any labor organization or 
employer ‘‘. . . to enter into any contract or agreement, 
express or implied, whereby such employer ceases or re- 
frains or agrees . . . to cease doing business with any other 
person... ,’’ with a proviso, however, exempting from 
application of Section 8(e) such agreements in the con- 
struction industry relating to contracting or subcontracting 
of work to be done at the construction site. Thus, the 
issues herein are brought squarely within the Colson and 
Stevens line of cases, in which the Board has repeatedly 
held that although the Section 8(e) proviso allows the de- 
scribed ‘‘hot cargo’’ type agreements in the construction 
industry on a voluntary basis,—when coercion is used to 
obtain such agreements, Section 8(b)(4)(A) is violated, 
and the same conduct also violates the secondary boycott 
provisions in Section 8(b)(4)(B). Particularly as I am 
bound by the Board’s decision in Colson and Stevens, I 


14. E.g., Local 585 of the Brotherhood of Painters, etc., AFL- 
CIO, et al. (Falstaff Brewing Corp.), 144 NLRB No. 22; The Essex 
County and Vicinity District Council of Carpenters, etc., AFL-CIO 
(Associated Contractors of Essex County, Inc.) 141 NLRB No. 80. 


15. Colson and Stevens Construction Co., 137 NLRB 1650. Also, 
e.g Hodcarriers’ and Construction Laborers’ Union Local 300, etc., 
AFL-CIO (Fiesta Pools, Inc., et al), 145 NLRB No. 94; Los An- 
geles Building and Construction Trades Council, et al. (Treasure 
Homes), 145 NLRB No. 34 Los Angeles Building and Construction 
Trades Council, et al. (Stockton Plumbing Co., et al.), 144 NLRB 
No. 3; Building and Construction Trades Council of San Bernadino 
etc. (Gordon Fields), 139 NLRB 236; Building and Construction 
Trades Council of Orange County, AFL-CIO (Sullivan Electric Co.), 
140 NLRB 946; Hoisting and Portable Engineers Local Union 101, 
etc., AFL-CIO (Sherwood Construction Co.), 140 NLRB 1175; Lo- 
cal 60, United Association of Journeymen and Apprentices of the 
Plumbing and Pipe Fitting Industry, etc., AFL-CIO (Binnings Con- 
struction Co.), 138 NLRB 1282. 
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find,* for the reasons fully explicated therein, that Re- 
spondents, excluding Bricklayers Local 2, violated Section 
8(b) (4) (i) and (ii)(A) and (B) of the Act, as alleged. 


IV. The effect of the unfair labor 
practices upon commerce. 

The activities of Respondents, set forth in section III, 
above, occurring in connection with the operations of the 
Companies described in section I, above, have a close, in- 
timate and substantial relation to trade, traffic and com- 
merce among the several States and tend to lead to labor 
disputes burdening and obstructing commerce and the free 
flow of commerce. 

V. The remedy. 

Having found that Respondents violated Section 8(b) 
(4) (i) and (ii)(A) and (B) of the Act, I shall recommend 
that they cease and desist therefrom and take certain 
affirmative action designed to effectuate the policies of 
the Act. 

Upon the basis of the foregoing findings of fact and upon 
the entire record in the case, I make the following: 

Conclusions of law. 

1. Respondents are labor organizations within the 
meaning of the Act. 

2. The Companies, Centlivre Village Apartments and 
Kimes & Kocks, are engaged in commerce within the mean- 
ing of Section 2(6) and (7) of the Act and are further 
engaged in an industry affecting commerce within the 
meaning of 8(b)(4) of the Act. 


16. With all due respect to the Court of Appeals for the Ninth 
Circuit, which denied enforcement in that case, Construction Pro- 
duction & Maintenance Laborers Union Local 388 v. N.L.RB.B., 323 
F. 2d 422 (September 1963). 
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3. By picketing at the construction jobsite of Centlivre 
with an object of forcing or requiring Centlivre, Kimes & 
Kocks, and other subcontractors to enter into an agree- 
ment which is prohibited by Section 8(e) of the Act, Re- 
spondents, except Bricklayers Local 2, have engaged in 
unfair labor practices within the meaning of Section 8(b) 
(4)(i) and (ii)(A) of the Act. 

4. By picketing at the construction jobsite of Centlivre 
with an object of forcing or requiring Centlivre to cease 
doing business with Kimes & Kocks and with other persons 
not signatory to the proposed Section 8(e) agreement, 
Respondents, except Bricklayers Local 2, have engaged in 
unfair labor practices within the meaning of Section 8(b) 
(4) (i) and (ii)(B) of the Act. 

5. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of Sec- 
tion 2(6) and (7) of the Act. 


RECOMMENDED ORDER. 


Upon the basis of the foregoing findings of fact and con- 
clusions of law, I recommend that Respondents, North- 
eastern Indiana Building and Construction Trades Coun- 
cil; Brotherhood of Painters, Decorators and Paperhangers 
of America, AFL-CIO, Local 469; International Hod Car- 
riers, Building and Common Laborers Union of America, 
Local 213, AFL-CIO; United Brotherhood of Carpenters 
and Joiners of America, Local No. 232, AFL-CIO; United 
Association of Journeymen and Apprentices of the Plumb- 
ing and Pipe Fitting Industry of the United States and 
Canada, Local No. 166, AFL-CIO; International Associa- 
tion of Sheet Metal Workers, Local No. 156, AFL-CIO; 
International Association of Bridge, Structural and Orna- 
mental Iron Workers, Local 147, AFL-CIO; and Interna- 
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tional Brotherhood of Electrical Workers, Local 305, AF'L- 
CIO, their officers, representatives and agents, shall: 


1. Cease and desist from: 


(a) Engaging in or inducing or encouraging em- 
ployees of Centlivre Village Apartments, its subcon- 
tractors, or any other employer, to engage in a strike, 
or refusal in the course of such individual’s employ- 
ment to use or handle any materials or to perform any 
services, of threatening, coercing, or restraining Cent- 
livre Village Aapartments, its subcontractors, or any 
other employer, by a strike or picketing where in either 
case an object thereof is to force or require said em- 
ployers to enter into any agreement which is pro- 
hibited by Section 8(e) of the Act. 


(b) Engaging in, or inducing or encouraging any 
individual employed by Centlivre Village Apartments, 
its subcontractors, or any other employer, to engage 
in a strike or refusal in the course of such individual’s 
employment to use or handle any materials or perform 
any services, or threatening, coercing or restraining 
Centlivre Village Apartments, its subcontractors, or 
any other employer, by a strike or picketing, where in 
either case an object thereof is to force or require said 
employers to cease doing business with Kimes & Kocks, 
or any other person. 


2. Take the following affirmative action designed to 
effectuate the policies of the Act: 


(a) Post in conspicuous places at the separate busi- 
ness offices and meeting halls of each of the aforesaid 
Respondents, copies of the notice attached hereto as 
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<¢ Appendix.’”7 Copies of said notice, to be furnished 
by the Regional Director for the Thirteenth Region, 
shall, after being duly signed by authorized represen- 
tatives of the Respondents, be posted by Respondents 
immediately upon receipt thereof, and be maintained 
for a priod of 60 consecutive days thereafter, in con- 
spicuous places, including all places where notices to 
members are customarily posted. Reasonable steps 
shall be taken to ensure that the notices are not altered, 
defaced, or covered by any other material. 


(b) Sign and mail copies of said notice to the Re- 
gional Director for the Thirteenth Region for posting 
by Centlivre Village Apartments, all its current sub- 
contractors, and Kimes & Kocks, said companies will- 
ing, at all locations were notices to their employees are 
customarily posted. 


(c) Notify the Regional Director for the Thirteenth 
Region in writing within 20 days from the receipt of 
the Trial Examiner’s Decision and Recommended 
Order, what steps Respondents have taken to comply 
herewith."® 


It is further recommended that the complaint be dis- 
missed insofar as it alleges violations of the Act on the 


17. If these recommendations are adopted by the Board, the 
words, “A Decision and Order” shall be substituted for the words 
“The Recommendations of a Trial Examiner” in the notice. If the 
Board’s Order is enforced by a decree of a United States Court of 
Appeals, the notice will be further amended by the substitution of 
the words “A Decree of the United States Court of Appeals En- 
forcing An Order” for the words “A Decision And Order.” 


18. If these recommendations are adopted by the Board, this 
provision shall be modified to read: “Notify the Regional Director 
for the Thirteenth Region, in writing, within 10 days from the date 
of this Order, what steps Respondents have taken to comply here- 
with.” 
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part of Respondent Bricklayers Local 2. 
Dated at Washington, D. C., February 28, 1964. 


Bensamin B. Lrton, 
Trial Examiner. 


APPENDIX. 
TO ALL OUR MEMBERS AND ALL EMPLOYEES 
PURSUANT TO 
THE RECOMMENDATIONS OF A TRIAL EXAMINER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify you that: 


WE WILL NOT engage in, or induce or encourage 
any individual employed by Centlivre Village Apart- 
ments, its subcontractors, or any other employer, to 
engage in a strike or refusal in the course of such in- 
dividual’s employment to use or handle any materials, 


or to perform any services or threaten, coerce or re- 
strain Centlivre Village Apartments, its subcontrac- 
tors, or any other employers, by a strike or picketing, 
where in either case an object thereof is to force or 
require these employers to enter into any agreement 
prohibited by Section 8(e) of the Act. 


WE WILL NOT engage in, or induce or encourage 
any individual employed by Centlivre Village Apart- 
ments, its subcontractors, or any other employer, to 
engage in a strike or refusal in the course of such in- 
dividual’s employment to use or handle any materials, 
or to perform any services, or threaten, coerce or 
restrain Centlivre Village Apartments, its subcontrac- 
tors, or any other employer, by a strike or picketing, 
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where in either case an object thereof is to force or 
require said employers to cease doing business with 
Kimes & Kocks, or any other person. 


Northeastern Indiana Building and 
Construction Trades Council, 


(Labor Organization) 


(Representative) (Title) 


Brotherhood of Painters, Decorators 
and Paperhangers of America, AFL-CIO, 
Local 469, 

(Labor Organization) 


(Representative) (Title) 


International Hod Carriers, Building 
and Common Laborers Union of America, 
Local 213, AFL-CIO, 


(Labor Organization) 


(Representative) 


United Brotherhood of Carpenters 
and Joiners of America, Local 
No. 232, AFL-CIO, 

(Labor Organization) 


(Representative) (Title) 


United Association of Journeymen and 
Apprentices of the Plumbing and Pipe 
Fitting Industry of the United States 
and Canada, Local No. 166, AFL-CIO, 


(Labor Organization) 


(Representative) 


International Association of Sheet Metal 
Workers, Local No. 156, AFL-CIO, 


(Labor Organization) 


(Representative) (Title) 


International Association of Bridge 
Structural and Ornamental Iron 
Workers, Local 147, AFL-CIO, 


(Labor Organization) 


(Representative) 


International Brotherhood of Electrical 
Workers, Local 305, AFL-CIO, 


(Labor Organization) 


(Representative) (Title) 


mR 


This notice must remain posted for 60 consecutive days 
from the date of posting, and must not be altered, defaced, 
or covered by any other material. 


Employees may communicate directly with the Board’s 
Regional Office, Midland Building, 176 West Adams Street, 
Chicago, Illinois 60603 (Tel. No. Central 6-9660), if they 
have any question concerning this notice or compliance 
with its provisions. 
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UNITED STATES OF AMERICA 


BEFORE THE NATIONAL LABOR RELATIONS 
BOARD 
DECISION AND ORDER 


NORTHEASTERN INDIANA BUILDING 
AND CONSTRUCTION TRADES COUNCIL* 


BROTHERHOOD OF PAINTERS, DECO- 
RATORS AND PAPERHANGERS OF 
AMERICA, AFL-CIO, LOCAL 469 


INTERNATIONAL HOD CARRIERS, 
BUILDING AND COMMON LABORERS 
UNION OF AMERICA, LOCAL 213, 
AFL-CIO 


UNITED BROTHERHOOD OF CARPEN- 
TERS AND JOINERS OF AMERICA, 
LOCAL NO. 232, AFL-CIO? 


UNITED ASSOCIATION OF JOURNEYMEN 
AND APPRENTICES OF THE PLUMBING 
AND PIPEFITTING INDUSTRY OF THE 
UNITED STATES AND CANADA, LOCAL Case No. 13-CC-402-2 
NO. 166, AFL-CIO 

INTERNATIONAL ASSOCIATION OF 
SHEET METAL WORKERS, LOCAL NO. 
156, AFL-CIO 

INTERNATIONAL ASSOCIATION OF 
BRIDGE, STRUCTURAL AND ORNA- 
MENTAL IRON WORKERS, LOCAL 147, 
AFL-CIO? 

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL 305, 
AFL-CIO 

BRICKLAYERS, MASONS AND PLASTER- 
ERS INTERNATIONAL UNION OF 
AMERICA, LOCAL NO. 2, AFL-CIO * 


and 
CENTLIVRE VILLAGE APARTMENTS * 


Herein called Council. 
Herein called Carpenters. 
Herein called Iron Workers. 
Herein called Bricklayers. 
Herein called Centlivre. 
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On February 28, 1964, Trial Examiner Benjamin B. Lip- 
ton issued his Decision in the above-entitled proceeding, 
finding that all the above-named Respondents, except Brick- 
layers, had engaged in certain unfair labor practices and 
recommending that they cease and desist therefrom and take 
certain affirmative action, as set forth in his Decision at- 
tached hereto. The Trial Examiner further found that the 
Bricklayers had not engaged in the unfair labor practices al- 
leged in the complaint and recommended dismissal as to it. 
Thereafter, said Respondents, except Bricklayers, and the 
General Counsel filed exceptions and supporting briefs, and 
the Charging Party filed a brief in support of the Trial Ex- 
aminer’s Decision. 


The Board has reviewed the rulings made by the Trial Ex- 
aminer at the hearing and finds that no prejudicial error 
was committed. The rulings are hereby affirmed.* The 
Board has considered the Trial Examiner’s Decision, the 
exceptions and briefs, and the entire record in this case, and 
hereby adopts the findings, conclusions, and recommenda- 
tions of the Trial Examiner with the additions and modifica- 
tions noted below. 


1. The Trial Examiner, relying on the Board’s holding in 
the Colson and Stevens case,’ found that Respondents had 
violated Section 8(b)((4)(A) by picketing to compel Cent- 
livre, an employer engaged in the construction industry, to 


6. For purposes of this case, we need not pass upon Respond- 
ents’ contention that the Trial Examiner erred in excluding certain 
evidence bearing upon the nonpayment of AFL-CIO wages on the 
Centlivre project. As ‘the record shows that the purpose of pick- 
eting was not solely to protest noncompliance with prevailing con- 
ditions of employment, the truth of the legend on the picket sign 
has no material bearing on the issues present herein. 


7. Construction, Production & Maintenance Laborers Union Lo- 
cal 888, AFL-CIO, (Colson and Stevens Construction Company), 137 
NLRB 1650. 
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enter into a “hot cargo” agreement which is lawful under 
the first proviso to Section 8(e) of the Act. For the rea- 
sons set forth hereinafter, we have decided to overrule that 
part of the Colson and Stevens decision upon which the 
Trial Examiner relied. Accordingly, we do not adopt the 
Trial Examiner’s finding of an 8(b)(4) (A) violation. 

In Colson and Stevens, the Board, after analyzing the 
interplay between Section 8(b)(4)(A), 8(e), and the con- 
struction industry proviso to the latter,’ concluded that 
Congress intended to make lawful a voluntary agreement 
relating to the contracting or subcontracting of work to be 
done at a construction site, but that the use of economic 
force to compel an employer to enter into such an agreement 
violated Section 8(b)(4)(A). Subsequent to the issuance 
of Colson and Stevens, however, United States Courts of 
Appeals for three separate cireuits have considered and 
uniformly rejected the above analysis and conclusion.’ In 


8. Section 8(e), in material part, reads as follows: 

It shall be an unfair labor practice for any Jabor organiza- 
tion and any employer to enter into any contract or agreement, 
express or implied, whereby such employer ceases or refrains 
or agrees to cease or refrain from handling, using, selling, 
transporting or otherwise dealing in any of the products of 
any other employer, or to cease doing business with any other 
person, and any contract or agreement entered into heretofore 
or hereafter ‘containing such an agreement shall be 'to such ex- 
tent unenforcible and void: Provided, That nothing in this 
subsection (e) shall apply to an agreement between a labor 
organization and an employer in the construction industry re- 
lating to the contracting or subcontracting of work to be done 
at the site of the construction, alteration, painting, or repair of 
a building, structure, or other work; ... (Emphasis supplied.) 


9. Construction, Production & Maintenance Laborers Union, et 
al. v. NLRB (Colson and Stevens Construction Co.), 323 F. 2d 422 
(C. A. 9); Essex County and Vicinity District Council of Carpen- 
ters, etc. v. N.L.R.B., 332 F. 2d 634 (C. A. 3); Orange Belt District 
Council, et al. v. N.L.R.B. (Calhoun Drywall Comparty), 328 F. 2d 
534 (C. A. D. C.); Building and Construction Trades Council v. 
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essence these cases hold that the Board failed to give suf- 
ficient scope to the construction industry proviso to 8(e). As 
stated by the court in the Calhoun Drywall case, supra, at 
537: 

Secondary subcontracting caluses in the construc- 
struction industry are lawful under the proviso to See- 
tion 8(e), and economic force may be used to obtain 
them notwithstanding Section 8(b) (4) (A), because 
Section S(b) (4) (A) incorporates that proviso by ref- 
erence. 

In view of the unanimous court rejection of the Board’s 
Colson and Stevens rationale, the Board has re-examined 
its position and now agrees with the court interpretation 
of the statute. We therefore find, contrary to the Trial Ex- 
aminer, that Respondents’ picketing to obtain a contract 
clause which is within the construction industry proviso to 
Section 8(e) * did not violate Section 8(b)(4)(A). Accord- 
ingly, we shall dismiss that portion of the complaint which 
alleges a violation of that section of the Act. 

2. At the same time, we agree with the Trial Examiner, 
on the facts of this case, that Respondents’ picketing was 
violative of Section 8(b)(4)(i) and (ii)(B) of the Act. In 
doing so, we do not adopt ‘the Trial Examiner’s rationale, 
which was based on decisions we have now overruled, but 
rest our decision on our finding that the picketing had as 


N.L.R.B. (Gordon Fields), 328 F. 24 540 (C. A. D. C.). See also 
Local Union No. 48 of Sheet Metal Workers v. Hardy Corp., 332 F. 
2d 682 (C. A. 5). 


10. Orange Belt District Council, et al. v. N.L.R.B. (Calhoun 
Drywall Company), supra. 


11. Neither the General Counsel nor the Charging Party disputes 
the proviso’s application to the clauses in question. Accordingly, 
there being no issue before us as to the validity of such clauses, 
we assume, for purposes of this case, that they are within the pro- 
viso and lawful under 8(e). 
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one of its objects forcing or requiring Centlivre to cease do- 
ing business with Kimes & Kocks, herein called K & K, a 
carpentry subcontractor having no agreement with Re- 
spondent Council or its affiliated craft locals. 


The record amply demonstrates that, in addition to the 
lawful object of securing the “hot cargo” clause, the pick- 
eting also had as an object forcing the removal of K& K 
from Centlivre’s construction project. Thus, K & K’s pres- 
ence on the project prompted Respondents’ decision to pick- 
et the jobsite. The message on the picket signs identified 
K & K as the primary employer, indicating that its em- 
ployees were not affiliated with the Council and were work- 
ing under employment conditions less favorable than those 
enjoyed by AFL-CIO members. At the October 8 meeting, 
called by Centlivre to determine what could be done to have 
operations resumed at the project, the Council indicated it 
would not be satisfied by assurances that K & K would pay 
union wages. Rather, it requested also the execution of a 
clause providing that only signatories to a contract with 
Respondents (a condition which K & K apparently could not 
validly meet)’* would be permitted to work on the construc- 
tion site2* These facts, viewed in the light of Respondents’ 
desire to retaliate because of K & K’s past rejection of the 
Carpenters’ demand for representation rights and its sub- 
sequent recognition of a union not affiliated with the AFL- 


12. In May or June 1963, Carpenters unsuccessfully demanded 
recognition from K & K, and then filed a representation petition 
with the Board seeking a unit of K & K’s employees. Following 
dismissal of said petition, K & K recognized an independent union. 


13. The agreements provided, inter alia, that “. .. only con- 
tractors having contracts with the Northeastern Indiana Building 
and Construction Trades Council and its associate local unions will 
be used in the construction of ... projects erected within the com- 
mon jurisdiction of the parties hereto.” 
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CIO, persuade us that at all times the Respondents sought 
the removal of K & K from the project.* 

We are persuaded that picketing by a union in the con- 
struction industry to interrupt business relations between @ 
neutral general contractor and an identified subcontractor 
constitutes a violation of Section 8(b) (4)(B) notwithstand- 
ing the fact that the picketing also had a lawful concurrent 
objective of securing a “hot cargo” agreement permitted by 
the proviso 8(e). 

The court decisions in which we have acquiesced above 
state, and we agree, that under Section 8(b)(4)(B) lawful 
“hot cargo” clauses “may be enforced only through lawsuits, 
and not through economic action.”** If Respondents had 
had such a clause with Centlivre and pursuant thereto had, 
by picketing, sought to have Centlivre cease doing business 
with K & K, the picketing would have violated 8(b) (4) (B). 
No different result is called for hecause Respondents by 
their picketing seck simultaneously to obtain a lawful “hot 
cargo” clause and termination of business relations with a 
primary employer, K & K, rather than first the contract and 
then the termination. It is immaterial that one of the ob- 
jects of the picketing was lawful, if another object was un- 
lawful. “It is not necessary to find that the sole object of 


14. We reject the Respondents’ contention that no 8(b) (4) (B) 
objective has been established. It is of no relevance that K &K 
could have continued on the project, even if Centlivre had executed 
the general contractor agreement, by withdrawing recognition from 
the independent union and adopting the Council’s contract. Under 
settled law even a “conditional” object is proscribed by Section 8(b) 
(4) (B) (Retail Clerks Union [Food Employers Council], 145 NLRB 
No. 33, p. 2), where the primary employer, as in the case of K & K, 
is in existence and identified (Local 47, International Brotherhood 
of Teamsters, etc. [Glenn Bailey, et al.], 112 NLRB 923, 925, foot- 
note 2, enfd. 204 F. 2d 246 [C. A.5] ). 


15. Orange Belt District Council, et al. v. N.L.R.B. (Calhoun 
Drywall Company), supra, at 537. 
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the strike was that of forcing the contractor to terminate 
the subeontractor’s contract.’””° 


This result is in accord with the intent of Congress. There 
js no doubt that in enacting the 8(e) proviso Congress in- 
tended ‘that pre-existing cases be preserved as governing 
law in applying Section 8(b) (4).27 Accordingly, where, as 
here, the evidence indicates that an object of picketing, al- 
though assertedly directed at obtaining a subcontracting 
clause valid under the construction industry proviso to S(e), 
is to cause a cessation of business between a neutral gen- 
eral contractor and an existing and identified nonunion sub- 


16. N.L.R.B. v. Denver Bldg. & Construction Trades Council, 
341 U. S. 675, 689. 


17. The intent of Congress to retain the then existing law in 


connection with secondary boycotts in the construction industry is 
apparent from the following statement by the House conferees: 


The committee of conference does not intend that this pro- 
viso should be construed so as to change the present state of 
the law with respect to the validity of this specific type of 
agreement relating to work to be done at the site of the con- 
struction project, or to remove the limitations which the pres- 
ent law imposes with respect to such agreements. Picketing 
to enforce such contracts should be illegal under the Sand Door 
case (Local 1796, United Brotherhood of Carpenters v. 
N.L.R.B., 357 U. S. 93 (1958) ). To the extent that such agree- 
ments are legal today under Section 8(b) (4) of the National 
Labor Relations Act, as amended, the proviso would prevent 
such legality from being affected by Section 8(e). The pro- 
viso applies only to Section 8(e) and therefore leaves unaf- 
fected the law developed under Section 8( b) (4). The Denver 
Building Trades case and the Mcore Drydock cases would re- 
main in full force and effect. Zhe proviso is not intended to 
limit, change, or modify the present state of the law with re- 
spect to picketing at the site of a construction project. Re- 
strictions and limitations imposed upon such picketing under 
present law as interpreted, for example, in the U. S. Supreme 
Court decision in the Denver Building Trades case would re- 
main in full force and effect .... (. Emphasis supplied.) House 
Conference Report on Labor-Management Reporting and Dis- 
closure Act of 1959, House Report 1147, 86th Cong., 1st Session, 
pp. 39-40. 
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contractor, we shall continue to find a violation of Section 
8(b)(4)(B). In sum, we hold that the building construction 
proviso to S(e) has no bearing upon the determination for 
the purposes of Section 8(b)(4)(B) of the validity of the 
object of strife or picketing activity, except that a strike or 
picketing to secure a clause protected by that proviso does 
not alone establish the existence of a proscribed object. 


For the above reasons, we find, in agreement with the 
Trial Examiner, that by picketing the Centlivre project with 
an object of forcing or requiring Centlivre to cease doing 
business with K & K, Respondents ** have engaged in unfair 
labor practices within the meaning of Section 8(b) (4) (i) 
and (ii)(B) of the Act. 


ORDER 


Pursuant to Section 10(c) of the National Labor Rela- 
tions Act, as amended, the Board hereby adopts as its Or- 
der,”? the Order recommended by the Trial Examiner, with 


18. There is no merit in the Respondents’ contention that the 
evidence fails to establish that the craft unions affiliated with the 
Council and named as Respondents herein were responsible for the 
alleged unfair labor practices. The record shows that the business 
agents of said locals, excepting Brown of the Iron Workers who was 
present at the picketed situs on September 23, participated in the 
decision to picket the Centlivre project; that the various business 
agents participated in discussions relating to financial support for 
the administration of the picket line; and that all were in attend- 
ance at the October 8 meeting with representatives of Centlivre 
when the Council requested the contractor and subcontractor agree- 
ments. On these facts and the record as a whole we are persuaded 
that the craft locals affiliated with the Council, through the actions 
of their business agents, participated in, ratified, and condoned the 
unlawful conduct involved herein. 


19. As the record shows that the picketing was also designed 
to enforce Respondents’ demand that all subcontractors on the Cent- 
livre project execute subcontractor agreements, we agree with the 
Trial Examiner that it will effectuate the purposes of the Act to 
issue a broad order in this case. 
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the following deletions, and orders that Respondents, their 
officers, agents, and representatives, shall abide by the terms 
of the Trial Examiner’s Recommended Order as modified 
below: 


1. The Recommended Order is modified by deleting par- 
agraph 1(a), and renumbering paragraph 1(b) as 1(a), and 
deleting therefrom the phrase appearing at the end thereof 
“oy any other person.” 


2. The notice *° attached to the Trial Examiner’s Decision 
marked “Appendix” is amended by deleting the first para- 
graph thereof and, also, by deleting the phrase “or any 
other person” from the end of the second paragraph there- 
of. 


Frank W. McCulloch, Chairman 
Boyd Leedom, Member 


John H. Fanning, Member 


Gerald A. Brown, Member 
Howard Jenkins, Jr., Member 
National Labor Relations Board 


20. The new address for the Thirteenth Regional Office is: 881 
U. S. Courthouse and Federal Office Building, 219 S. Dearborn 
Street, Chicago, Ilinois, Tel. No. 828-7572, 
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BrForE THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


Northeastern Indiana Building and 
Construction Trades Council; 


Brotherhood of Painters, Decorators 
and Paperhangers of America, 
AFL-CIO, Local 469; 


International Hod Carriers, Building 
and Common Laborers Union of 
America, Local 213, AFL-CIO; 


United Brotherhood of Carpenters 
and Joiners of America, Local No. 
232, AFL-CIO; 


United Association of Journeymen 
and Aprentices of the Plumbing and 
Pipefitting Industry of the United 
States and Canada, Local No. 166, 
AFL-CIO; No. 19164 


International Association of Sheet 
Metal Workers, Local No. 156, 
AFL-CIO; 


International Association of Bridge, 
Structural and Ornamental Iron 
Workers, Local 147, AFL-CIO; and 


International Brotherhood of Electri- 
cal Workers, Local 305, AFL-CIO, 


Petitioners, 


vs. 


National Labor Relations Board, 


Respondent. 


eee SSS 
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PETITION FOR REVIEW OF A DECISION AND OR- 
DER OF THE NATIONAL LABOR RELATIONS 
BOARD. 


(Filed February 5, 1965) 


NORTHEASTERN INDIANA BUILDING AND CON- 
STRUCTION TRADES COUNCIL; BROTHERHOOD 
OF PAINTERS, DECORATORS AND PAPERHANG- 
ERS OF AMERICA, AFL-CIO, LOCAL 469; INTER- 
NATIONAL HOD CARRIERS, BUILDING AND COM- 
MON LABORERS UNION OF AMERICA, LOCAL 218, 
AFL-CIO; UNITED BROTHERHOOD OF CARPEN- 
TERS AND JOINERS OF AMERICA, LOCAL NO. 232, 
AFL-CIO; UNITED ASSOCIATION OF JOURNEY- 
MEN AND APPRENTICES OF THE PLUMBING AND 
PIPEFITTING INDUSTRY OF THE UNITED STATES 
AND CANADA, LOCAL NO. 166, AFL-CIO; INTERNA- 
TIONAL ASSOCIATION OF SHEET METAL WORK- 
ERS, LOCAL NO. 156, AFL-CIO; INTERNATIONAL 
ASSOCIATION OF BRIDGE, STRUCTURAL AND OR- 
NAMENTAL IRON WORKERS, LOCAL 147, AFL-CIO; 
and INTERNATIONAL BROTHERHOOD OF ELEC- 
TRICAL WORKERS, LOCAL 305, AFL-CIO (herein- 
after referred to as ‘‘Petitioners’’), by Bernard M. Mamet 
and James F. Carroll, their attorneys, do hereby petition 
the United States Court of Appeals for the District of 
Columbia to review and modify the Decision and Order of 
the National Labor Relations Board entered in Case No. 
148 NLRB No. 93, requiring Petitioners (1) to cease and 
desist from engaging in or inducing or encouraging em- 
ployees to engage in a strike or refusal to handle any mate- 
rials or perform any services or threatening, coercing or 
restraining Centlivre Village Apartments or any other 


J A 102 


employer by a strike or picketing wherein an object thereof 
is to force or require said employers to cease doing busi- 
ness with Kimes & Kocks,”) and (2) to take affirmative ac- 
tion by (a) posting notices at their business offices and 
meeting halls promising not to engage in the foregoing pro- 
hibited conduct, and (b) signing and mailing copies of said 
notice to the Board’s Regional Director for posting by 
Centlivre Village Apartments, all its sub-contractors, and 
Kimes & Kocks. In support of their Petition, Petitioners 
state as follows: 


1. Statement of the Case 


Upon charges filed by Centlivre Village Apartments, the 
Regional Director of the National Labor Relations Board, 
on November 13, 1963, issued complaint against Petitioners 
alleging that certain picketing engaged in by Petitioners 
‘«., is and has been to force or require Centlivre or any 
other employer to enter into a (hot cargo) contract or... 
agreement .. .”’ No other object was alleged. At the 
trial of the complaint, the only matter litigated was 
whether Petitioners had sought to force or require Cent- 
livre or some of its sub-contractors to enter into such an 
agreement. Similarly, General Counsel in his brief to the 
Trial Examiner contended only that Respondents had vio- 
lated the Act by picketing to secure a hot cargo agreement, 
in violation of Section 8 (b) (4)(A) of the Act. He ex- 
plicitly stated that the only 8 (b)(4)(B) alleged violation 
at issue was a ‘‘derivative’’ one. On February 28, 1964, 
the Trial Examiner issued his Decision and found that 


1. In its original decision the Board had issued a broad order 
to include not only Kimes & Kocks but “any other person’ also. 
Petitioners, however, filed a motion for reconsideration of the 
Board’s decision, including the scope of its order, and the Board, 
while denying the motion in all other respects, did grant it with 
respect to the scope of the order. 
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Petitioners had violated Section 8 (b) (4) (i) and (ii) (A) 
and (B) of the Act, based on the Board’s Colson and 
Stevens doctrine,®) which held that although the Section 
8(e) proviso allows the ‘‘hot cargo’”’ type of agreement in 
the construction industry on a voluntary basis, when coer- 
cion is used to obtain such agreements, Section 8 (b) (4) 
(A) is violated and, derivatively, Section 8 (b) (4) (B). 
Three Courts of Appeals, however, had subsequently re- 
fused to follow the Board’s reasoning as enunciated in 
Colson and Stevens and had held that picketing to obtain 
such an agreement in the construction industry did not 
violate the Act.) Consequently, when Petitioners filed ex- 
ceptions to the Trial Examiner’s Decision in the instant 
matter, the Board in its Decision and Order, 148 NLRB 
No. 93, which issued on September 4, 1964, reexamined its 
position and agreed with the court’s interpretation of the 
statute. Accordingly, the Board found, contrary to the 
Trial Examiner, that Petitioners’ picketing to obtain a 
hot cargo clause did not violate Section 8 (b)(4)(A) and 
dismissed that portion of the complaint which alleged a 
violation of that Section. However, the Board, although 
not adopting the Trial Examiner’s rationale which was 
based on the decisions which the Board overruled, never- 
theless found an 8(b)(4)(B) violation on the theory that 
the picketing allegedly had the additional object of fore- 
ing or requiring Centlivre to cease doing business with a 
particular sub-contractor, Kimes & Kocks, an object never 


2. Colson and Stevens Construction Co., 137 NLRB 1650. 


3. Construction, Production & Maintenance Laborers Union, et 
al. v.NLRB (Colson and Stevens Construction Co.) 323 F. 2d 422 
(C. A. 9, 1963) ; Essex County and Vicinity District Council of Car- 
penters, etc. v. NLRB, 332 F. 2d 636 (C. A. 3, 1964); Orange Belt 
District Council, et al. v. NLRB (Calhoun Drywall Company), 328 
FB. 24 534 (C. A. D. C., 1964); Building and Construction Trades 
Council v. NLRB (Gordon Fields), 328 F. 2d 540 (C. A, D. C., 1964). 
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alleged in the complaint or litigated at the hearing. On 
October 28, 1964, Petitioners filed a motion for reconsidera- 
tion, moving that the Board reconsider its Decision and 
Order and dismiss the complaint in its entirety or, in the 
alternative, vacate its order and remand the case to the 
Regional Director for issuance of a new complaint con- 
taining independent 8 (b)(4)(B) allegations and for tak- 
ing additional testimony. Petitioners also moved that the 
Board reduce the scope of the broad order that it had 
issued. On December 8, 1964, the Board denied Petitioners’ 
motion except with respect to the scope of the Order. 


2. Venue and Jurisdiction 


Venue and jurisdiction is granted to the Court under 
Sec. 10 (f) of the National Labor Relations Act, as 
amended September 14, 1959, 29 U.S.C. 160 (f). 


3. Grounds for Relief 


Petitioners contend first that they were denied due pro- 
cess of the law and the protections of the Administrative 
Procedure Act and the Board’s own Rules and Regulations 
and Statements of Procedure because they were found 
guilty of a violation that was neither alleged in the com- 
plaint, litigated at the hearing, or found by the Trial Ex- 
aminer. Also, Petitioners contend that, apart from any 
other consideration, there is no statutory basis for the 
Board’s finding of an 8 (b)(4)(B) violation on the instant 
facts and that, in any event, there is no substantial evi- 
dence on the Record to support the factual findings of the 
Board. 


4. Relief Prayed For 


Petitioners, therefore, pray that the Decision and Order 
of the National Labor Relations Board in Case No. 148 
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NLRB No. 93 be reversed and the case dismissed or, in the 
alternative, that the case be remanded to the Board with 
instructions to vacate its Order and remand the case to 
the Regional Director for issuance of a new complaint 
containing independent 8 (b) (4)(B) allegations, and for 
taking additional testimony. 


5. Service Upon Parties 


In accordance with Rule 38 (a) of the General Rules 
of this Court, a copy of this petition has been served upon 
the following: 


1. Executive Secretary, National Labor Relations Board, 
Washington, D.C. 20570 


_ General Counsel, National Labor Relations Board, 
Washington, D.C. 20570 


. Regional Director, Twenty-Fifth Region, National 
Labor Relations Board, 150 West Market Street, In- 
dianapolis, Ind. 46204 


_ Mr. Arthur J. Kowitt, 231 South LaSalle Street, Chi- 
cago, Illinois, attorney for Charging Party 

_ Mr. Howard L. Chapman, 1108 Ft. Wayne National 
Bank Bldg. Fort Wayne, Indiana, attorney for 
Charging Party 


_ Mr. Robert S. McCain, Lincoln Bank Tower, Fort 
Wayne, Indiana 


A request upon the National Labor Relations Board for 
a certified copy of the transcript of the entire record in 
the proceedings has been made and will be filed upon re- 
cipt thereof in accordance with Section 10 (f) of the Na- 
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tional Labor Relations Act, as amened September 14, 1959, 
29 U.S.C. § 160 (f). 


Respectfully submitted, 


/s/ James F. Carroll 
James F. Carroll 

908 Warner Building 
Washington, D.C. 20004 


/s/ Bernard M. Mamet 


Bernard M. Mamet 

Suite 1326 

327 South LaSalle Street 

Chicago, Illinois 60604 
Attorney for Petitioners 


Dated February 5, 1965 
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CERTIFICATE OF SERVICE 


A copy of the foregoing Petition was mailed, postage 
prepaid, on the 3rd day of February, 1965, from Chicago, 
Illinois, to: 


i. 


Executive Secretary, National Labor Relations Board, 
Washington, D.C. 20570 


- General Counsel, National Labor Relations Board, 


Washington, D.C. 20570 


. Regional Director, Twenty-Fifth Region, National 


Labor Relations Board, 150 West Market Street, In- 
dianapolis, Ind. 46204 


_ Mr. Arthur J. Kowitt, 231 South LaSalle Street, Chi- 
cago, Illinois, attorney for Charging Party 


_ Mr. Howard L. Chapman, 1108 Ft. Wayne National 


Bank Bldg., Fort Wayne, Indiana, attorney for 
Charging Party 


. Mr. Robert S. McCain, Lincoln Bank Tower, Fort 


Wayne, Indiana. 


/s/ James F. Carroll 
James F. Carroll 

908 Warner Building 
Washington, D.C. 20004 


/s/ Bernard M. Mamet 
Bernard M. Mamet 
Suite 1326 
327 South LaSalle Street 
Chicago, Illinois 60604 


Attorneys for Petitioners 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Northeastern Indiana Building and } 
Construction Trades Council, etc., 


Petitioner, 
Vv. f No. 19,164 


National Labor Relations Board, 


Respondent. 


PREHEARING CONFERENCE STIPULATION 
(Filed March 25, 1965) 


Pursuant to Rule 38(k) of the Rules of this Court, the 
parties, subject to the Court’s approval, hereby stipulate 
and agree as follows: 


L 


THE BRIEFS AND JOINT APPENDIX TO THE 
BRIEFS. 


1. The record in this case shall be reduced to a joint 
appendix comprising the materials each party designates, 
with each party bearing the cost of printing the material 
contained in its designation. Petitioner’s designation shall 
include the Board’s Decision and Order as modified, the 
Trial Examiner’s Intermediate Report, this stipulation, 
and the Court’s order thereon. Petitioner will serve its 
designation upon respondent by March 26, 1965, and re- 
spondent will serve its counter-designation by April 5, 
1965. Petitioner will be responsible for the printing of 
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the joint appendix, and will file and serve it on or before 
April 26, 1965, provided that the designations are received 
on or before the dates set out above. Fifty copies of the 
joint appendix shall be printed under this stipuation, the 
required number of copies will be filed with the Court, and 
the remaining copies will be divided equally between the 
parties. 


9. Petitioner will file and serve its opening brief on or 
before April 26, 1965. Respondent will file and serve its 
brief within 25 days after the filing of petitioner’s brief. 
If petitioner wishes to file a reply brief, it shall do so with- 
in 15 days after respondent files its brief. 


I. 
ISSUES 


The parties, after having engaged in fruitless negotia- 
tions, are unable to agree on the issues involved herein. 


Petitioner considers the issues presented to be these: 


j. Whether admittedly legal area standards picketing 
directed against a sub-contractor becomes illegal because 
at a meeting called by the general contractor, ostensibly to 
determine what could be done to stop the picketing, the 
Unions stated that they would desire some type of guar- 
antee that area standards would be observed by the sub- 
contractor, and, when requested by the general contractor 
to specify what type of guarantee would suffice, produced 
as an illustration, a legal sub-contracting agreement. 


2. Whether, assuming, in arguendo, that the picketing 
was to obtain an agreement containing a legal sub-con- 
tracting clause, said picketing, otherwise admittedly legal 
under the construction site proviso of the Act, is rendered 
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illegal because the general contractor on the project had 
already let a contract to the sub-contractor being picketed. 


3. Whether substantial evidence on the whole record 
supports the Board’s findings and conclusions that the 
Union violated the Act. 


4. Whether petitioning Unions were denied due process 
of law by the Board’s finding that the Unions’ picketing 
had as one of its objects forcing or requiring a general 
contractor to cease doing business with his sub-contractor, 
when such an object was not alleged in the complaint, was 
not argued by anyone, was expressly disclaimed by the 
General Counsel, and was not found by the Trial Examiner. 


The National Labor Relations Board, respondent, con- 
siders the issues to be as follows: 


1. Whether substantial evidence supports the Board’s 
conclusion that an object of petitioners’ picketing was to 
force a contractor to cease doing business with a non-union 
sub-contractor. 


2. Whether, picketing for such a proscribed object is 
saved from illegality because as an additional object, it 
also sought a ‘‘hot cargo’’ contract, the latter object being 
lawful under a proviso to Section 8(e) of the Act. 


3. Whether the procedure followed by the Board de- 
prived petitioners of due process of law. 


Dated at Washington, D. C., /s/ Marcel Mallet-Prevost 
this 25th day of March, 1965. Marcel Mallet-Prevost 


Assistant General Counsel 
National Labor Relations Board 
/s/ James F. Carroll 
Counsel for Petitioner 
Dated at Washington, D. C., 
this 25th day of March, 1965. 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Cireuit 


No. 19,164 September Term, 1964 


Northeastern Indiana Building and 
Construction Trades Council, et al. v- 
National Labor Relations Board 


Before: Bazelon, Chief Judge, 


in Chambers. 


PREHEARING ORDER 


Counsel for the parties in the above-entitled case having 
submitted their stipulation pursuant to Rule 38(k) of the 
General Rules of this Court, and. the stipulation having 
been considered, the stipulation is approved, and it is 


ORDERED that the stipulation shall control further 
proceedings in this case unless modified by further order 
of this court, and that the stipulation and this order shall 
be printed in the joint appendix herein. 


Dated: March 30, 1965 
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United States Court of Appeals 


For rae Disrarcr or Cocumpra Crecurr. 
NO. 19164 


NORTHEASTERN INDIANA BUILDING AND CON- 
STRUCTION TRADES COUNCIL; BROTHERHOOD 
OF PAINTERS, DECORATORS AND PAPERHANG- 
ERS OF AMERICA, AFL-CIO, LOCAL 469; e¢ al., 

Petitioners, 
vs. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


On Petition To Review And On Cross-Petition To Enforce 
An Order Of The National Labor Relations Board 


PETITIONERS’ BRIEF 


. BERNARD M. MAMET, 
United States Court of See 1326 
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Attorneys for Petitioners 
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Of Counsel 
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STATEMENT OF QUESTIONS PRESENTED 


4. Whether admittedly legal area standards picketing 
directed against a subcontractor becomes illegal because 
at a meeting called by the general contractor, ostensibly to 
determine what could he done to stop the picketing, the 
Unions stated that they would desire some type of guarantee 
that area standards would be observed by the subcontractor, 
and, when requested by the general contractor to specify 
what type of guarantee would suffice, produced as an illus- 
tration, a legal subcontracting agreement. 


2. Whether, assuming, in arguendo, that the picketing 
was to obtain an agreement containing a legal sub-contract- 
ing clause, said picketing, otherwise admittedly legal under 
the construction site proviso of the Act, is rendered illegal 


because the general contractor on the project has already 
let a contract to the subcontractor being picketed. 


3. Whether substantial evidence on the whole record 
supports the Board’s findings and conclusions that the 
Unions violated the Act. 


4. Whether petitioning Unions were denied due process 
of law by the Board’s finding that the Unions’ picketing had 
as one of its objects forcing or requiring a general con- 
tractor to cease doing business with his subcontractor, when 
such an object was not alleged in the complaint, was not 
argued by anyone, was expressly disclaimed by the General 
Counsel, and was not found by the Trial Examiner. 


IN THE 


United States Court of Appeals 
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NO. 19164 


NORTHEASTERN INDIANA BUILDING AND CON- 
STRUCTION TRADES COUNCIL; BROTHERHOOD 
OF PAINTERS, DECORATORS AND PAPERHANG- 
ERS OF AMERICA, LOCAL 469, AFL-CIO; INTER- 
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Petitioners, 
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JURISDICTION 


This matter is before the Court on petition of Northeast- 
ern Indiana Building and Construction Trades Council; 
Brotherhood of Painters, Decorators and Paperhangers of 
America, Local 469, AFL-CIO; International Hod Carriers, 
Building and Common Laborers Union of America, Local 
213, AFL-CIO; United Brotherhood of Carpenters and Join- 
ers of America, Local No. 232, AFL-CIO; United Associa- 
tion of Journeymen and Apprentices of the Plumbing and 
Pipefitting Industry of the United States and Canada, Local 
No. 166, AFL-CIO; International Association of Sheet Metal 
Workers, Local No. 156, AFL-CIO; International Associa- 
tion of Bridge, Structural and Ornamental Iron Workers, 
Local 147, AFL-CIO; and International Brotherhood of 
Electrical Workers, Local 305, AFL-CIO, hereinafter re- 
ferred to as “Petitioners” or “the Unions”, to review the 
Decision and Order of the National Labor Relations Board, 
in case No. 148 NLRB No. 93, following complaint issued by 
the Regional Director for the Board’s Thirteenth Region, 
and on the cross petition of the Board to enforce its Order. 
(JA 1, 91, 100) This Court has jurisdiction under Section 
10 (f) of the National Labor Relations Act, as amended (61 
Stat. 136, 29 U. S. C. Sees. 151, et seg., as amended by 73 
Stat. 519). 
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STATEMENT OF CASE 


Nature of the Case 


On the basis of charges filed by Centlivre Village Apart- 
ments (Centlivre) a general contractor, against Petitioners, 
a complaint issued on November 18, 1963, alleging that 
since October 8, 1963, Petitioners (unions representing em- 
ployees employed in the construction industry) had engaged 
in picketing a construction project ‘‘.. . to force or require 
Centlivre or any other employer to enter into a contract or 
an agreement which would require Centlivre or any other 
employer .. . to cease doing business with Kimes & Kocks 
and any other employer who is not a signatory...” toa 
certain collective bargaining agreement in violation of Sec- 
tion 8 (b) (4) (i) and (ii) (A) and (B) of the National 
Labor Relations Act, as amended (JA 5, 73). 


General Counsel’s theory of violation, as expressed in 
the Complaint and at the hearing before the Trial Examiner 
of the Board (JA 73), was that he was not contending 
that Petitioners had violated the Act from the beginning of 
picketing, which had commenced on September 23, 1963, but 
only from October 8, 1963, when a meeting between Centlivre 
and Petitioners—held at the request of Centlivre—took 
place. He said, “It is only from that meeting on that we are 
alleging a violation... . (T)hat was the reason why prior 
charges in the matter were dismissed by the Regional Di- 
rector.” (JA 12). General Counsel asserted that he would 
prove that the picketing was in the “nature of a threat to 
have ... Centlivre and other subcontractors on the job enter 
into a contract that is banned by Section 8 (e) of the Na- 
tional Labor Relations Act.” (JA 11). He added that the 
Section 8 (b) (4) (B) violation alleged was “derivative” 
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(JA 12). General Counsel stated that the “main theory” up- 
on which he was “proceeding” was the Board’s Colson and 
Stevens Construction Company case, 187 NLRB 1650 (JA 
11). 

On February 28, 1964, the Trial Examiner issued his Deci- 
sion which found that Petitioners violated Section 8 (b) (4) 
(i) and (ii) (A) and (B) of the Act in that although the 
Section S (e) proviso to the Act allows “hot cargo” agree- 
ments in the construction industry to be entered into on a 
voluntary basis, picketing to obtain such agreement violates 
Section § (b) (4) (A) and, derivatively, Section 8 (b) (4) 
(B) of the Act. Following Exceptions to the Trial Examin- 
er’s Decision, the Board overruled its Colson and Stevens 
doctrine in view of the rejection of said doctrine by three 
Cireuit Courts, including this one. The Board stated that it 
had reexamined its position and agreed with the courts’ in- 
terpretation of the Act permitting picketing within the con- 
struction industry to obtain a “hot cargo” agreement (JA 
93-94). The Board, however, although not adopting the 
Trial Examiner’s rationale which was based upon the deci- 
sions which it now overruled, nevertheless found an 8 (b) 
(4) (B) violation on the theory that the picketing allegedly 
had the additional object of forcing or requiring Centlivre 
to cease doing business with Kimes & Kocks (a subcontract- 
or), an object not alleged in the complaint (JA 94-95) or 
contended for by the General Counsel at any time. 

Petitioners, on October 28, 1964, filed a motion for recon- 
sideration with the Board which was denied in all respects 
material hereto (JA 100, 104). 7 


Events Prior to October 8, 1963 


Centlivre, a general contractor in the building and con- 
struction industry (JA 72), in May 1963, began construct- 
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ing six apartment buildings in Fort Wayne, Indiana, valued 
at approximately $7,000,000.00 (JA 73-74, 20).1 As gen- 
eral contractor, Centlivre itself employed six to nine la- 
borers, carpenters and cement finishers (JA 19,74). It sub- 
contracted particular operations to various firms in the 
Fort Wayne area (JA 20, 74) and Kimes & Kocks was 
awarded the carpentry subcontract, commencing work on the 
project on September 16, 1963 (JA 20, 74). Prior thereto, 
in the summer of 1963, Petitioner, Carpenters Local 232, fol- 
lowing organizational efforts, made a demand for recogni- 
tion upon Kimes & Kocks which was refused (JA 43-44). 
Carpenters Local 232 then filed a petition for certification 
as representative of Kimes & Kocks’ employees, which was 
subsequently dismissed by the Board for lack of jurisdic- 
tion (JA 75). Thereafter, Kimes & Kocks recognized, with- 
out Board certification, the Independent Building Trades 
Union as the bargaining agent for its employees (JA 95)? 
On September 20, 1963, a special meeting of Petitioner, 
Northeastern Indiana Building and Construction Trades 
Council, hereinafter called the “Council”, which consisted of 
business agents of each of its affiliated craft locals, the 
remaining petitioners herein, was held (JA 24-25, 74). After 
a discussion concerning the employees of Kimes & Kocks 
working on the Centlivre job for sub-standard wages and 
sub-standard conditions, a motion carried to “put an in- 
formational picket up informing the public as to such sub- 
standard working conditions and wages.” (JA 25). Picket- 


1. The project is scheduled to be completed the latter 
part of 1965 (JA 20). 

2. There is no evidence in the Record bearing upon 
whether or not the Independent Union at any time repre- 
sented a majority of Kimes & Kocks’ employees. 
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ing commenced on September 23, 1963, and the number of 
pickets varied from one to three, picketing from one to two 
entrances of the project (JA 16,17). The picket sign iden- 
tified Kimes & Kocks, was conducted from 7:00 A. M. to 
3:00 or 4:00 P. M., and continued at a time only when Kimes 
& Kocks was engaged in its regular business at the con- 
struction site and when the employees of Kimes & Kocks 
were actually working on the site (JA 12-13, 17). The leg- 
end on the picket sign stated: 


“THE EMPLOYEES OF KIMES AND KOCKS 
ARE NOT AFFILIATED WITH THE NORTH- 
EASTERN INDIANA BLDG & CONSTRUCTION 
TRADES COUNCIL AND ARE WORKING FOR 
SUB-STANDARD WAGES AND WORKING CON- 
DITIONS AS COMPARED TO THE MEMBERS OF 
AFFILIATED AFL-CIO UNIONS. 

“THIS IS AN INFORMATION PICKET AND IS 
NOT INTENDED TO INDUCE ANYONE TO STOP 
WORKING ON THIS PROJECT.” (JA 13, 75-76). 


There was no evidence that Petitioners attempted to cause 
anyone to stop work, although a number of employees on 
the project did not work while the picketing continued (JA 
33). 


The Failure to Meet Area Standards 


Kimes and Kocks was not affiliated with the Council and 
its employees were working for wages ranging from $1.75 to 
$2.50 per hour while union carpenters were receiving $3.82 
per hour (JA 28, 34). Kimes testified that he refused to 
recognize the Carpenters Union in the summer of 1963 be- 
eause he could not afford the pay scale (JA 43-44). Richard 
Baird, one of the attorneys representing Centlivre, testified 
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that one of his clients stated that the payment of prevailing 
wages on the project would cause hardship (JA. 57, 53, 54). 


The October 8 Meeting 


On October 8, 1963, at the request of Centlivre, a meeting 
was held between representatives of Petitioners and Cent- 
livre (JA 14, 39). Up until several days prior to October 8, 
the Petitioners had no contact whatsoever with Centlivre 
(JA 39) and even then the only contact occurring between 
Centlivre and any Petitioner was the telephone conversation 
initiated by Harold L. Chapman, the attorney for Centlivre 
(JA 39) to arrange the meeting. The meeting took place in 
the office of Howard Chapman, another attorney for Cent- 
livre (JA 14, 39, 55). In addition to Chapman, on behalf of 
Centlivre, there were partners Aron Drost and Harold La- 
vine; Walter Zaremba, representing his father, a partner; 


Harley Graham, project superintendent, and Richard F. 
Baird, Jr., attorney. (JA 14, 15, 76) Appearing for Pe- 
titioners were Barry C. Tremper, attorney, and represen- 
tatives of various building trades unions (JA 15, 76). 


A number of witnesses were called by General Counsel 
to relate what occurred at the October 8 meeting. Each 
witness testified that the meeting began with Centlivre’s at- 
torney, Chapman, raising the question as to the reason for 
the picketing and Petitioners’ attorney, Tremper, replying 
that the sign spoke for itself. (JA 39-40, 46-47, 50, 55). Chap- 
man testified that Tremper stated that he was there to 
hear what Chapman had to say (JA 39) and General Coun- 
sel’s witness Zaremba confirmed that Tremper had stated 
that he had come to “listen” and had been “invited to this 
meeting to see what you people request of us” (JA 50). 
Zaremba testified that Chapman, “once again, tried to get 
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the conversation going. . .” (JA 50) and all witnesses testi- 
fied that the conversation resumed with a statement that the 
legend on the picket sign stated that Kimes & Kocks was 
not paying the standard scale of wages (JA 50, 40, 47, 55). 
Chapman testified that he then asked Tremper if showing 
that Kimes & Kocks was paying union scale would satisfy 
Tremper and permit the pickets to come down and that 
Tremper stated that he would want something in writing 
guaranteeing that proper payment would continue (JA 40). 
The next statement (JA 40), in Chapman’s almost narra- 
tive form of testimony (JA 39-41), was that he then asked 
Tremper what kind of writing Tremper meant and at that 
point Tremper opened a folder and produced two instru- 
ments (G. C. Exhs. 3 and 4, JA 65, 67). General Counsel’s 
witness Drost gave a somewhat different chronology of what 
occurred. He testified that when Tremper said that the 
legend on the picket sign spoke for itself, he (Drost) “picked 
up the conversation” and stated that the signs say “sub- 
standard wages” (JA 47) and that while he did not know 
what Kimes & Kocks was paying, he was willing to find out 
and that, in addition, if he could assure Tremper that Kimes 
& Kocks was paying union wages, would the picket be re- 
moved from the job (JA 47). Drost then stated that Chap- 
man then interrupted asking “What is the other thing”. 
(JA 47). Zaremba (another General Counsel witness) 
gave still another version of the conversation in that he tes- 
tified that Chapman asked whether he could give some type 
of proof to the effect that standard wages are being paid or 
will be paid in the future (JA 50); that Tremper replied 
that this would be ‘‘one thing” that would be necessary to 
remove the picket and that at this point Drost mentioned the 
possibility of showing certified statements of wages paid and 
asking whether this would be sufficient (JA 50-51). 
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To return, now, to Chapman, who testified that Tremper 
wanted “some guarantee in writing” (JA 40), Chapman tes- 
tified that “at that point” (JA 40) Tremper opened the fold- 
er and produced two collective bargaining agreements (G. C. 
Exhs. 3 and 4, JA 65, 67). Chapman’s law partner, Baird, 
on the other hand, testified that Tremper, when asked how 
the picketing could be removed, stated that if the union scales 
were paid and that if this would be put in writing the pick- 
ets would be removed (JA 56). Baird then testified that 
Tremper left the room and returned shortly thereafter and 
at that point submitted the agreements (JA 56). Zaremba 
testified that, following the discussion concerning proof 
that the prevailing wages were being paid and whether or 
not this would be “sufficient” (JA 51), Tremper stated that 
... this “could only be for a short period of time. We have 
no... assurance, that these wages would be paid in the fu- 
ture. Maybe you would pay standard wages now, and stop 
paying them later.” (JA 51). Zaremba testified that Tremp- 
er then stated that he wanted “some kind of written guar- 
antee that these wages would continue to be paid.” (JA 51). 
Zaremba testified that it was following this exchange that 
Tremper produced the agreements (JA 51). 


Applicability of Agreements to Future Work Only 


According to Zaremba, after looking at the agreements 
tendered by Tremper, Drost asked why Centlivre, a general 
contractor, had to sign the agreement. Tremper replied, 
“This is to assure us that any further work you are going to 
contract for will be done by union members, any future 
work.” (JA 52). 
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Agreements Taken For Study 


Zaremba testified that, after looking over the agreements, 
Chapman stated that the standard wages were not attached 
to the tendered documents and that Tremper replied that 
Petitioner had agreements in the area setting forth the 
standard wages and that he would be happy to supply them 
within the next few days (JA 51-52), Zaremba. testified 
that Chapman then stated (referring to General Counsel’s 
Exhibits 3 and 4) that “this is something we hadn’t thought 
about” (JA 53) and asked “May we have some time to think 
about this and get back to you?” and that Tremper said 
“Yes”, (JA 53). Baird confirms that Chapman indicated 
that he would like to look over the agreements (JA 56)— 
that they were not examined with particularity then (JA 
56); and Drost stated that Chapman, putting the documents 
in his folder, said, “We will have to study them, think 
about them a few days, this is news to us and we will let 
you know.” (JA 48). And this is the way the meeting 
“wound up” (JA 48). 


Filing of Charges 


The meeting adjourned late that afternoon of October 8 
and, although Chapman had taken the contracts for study 
and to think about them for “a few days” (JA 48), he did 
not contact Tremper again either to discuss the contracts or 
to procure the prevailing wage scale (JA 42), but instead, 
within these “few days” (October 11, 1965—JA 73) filed 
charges with the Region and delivered the contracts to the 
National Labor Relations Board (JA 43). 


STATUTES AND REGULATIONS INVOLVED 


The revelant parts of the statutes and regulations in- 
volved herein appear in the attached Appendix to this Brief. 
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STATEMENT OF POINTS 


L. There is no substantial evidence to support a finding 
that Petitioners’ picketing was for an object other than to 
legally protest the failure of a subcontractor on a construc- 
tion project to pay union wages and observe union working 
conditions. The Board erred in holding otherwise. 


I. Picketing to obtain a subcontracting agreement, legal 
under the construction site proviso of Section 8 (e) of the 
Act, is not rendered illegal because the general contractor on 
the project has let a contract to a subcontractor who is 
not meeting the wages and conditions sought to be secured 
by the picketing. 


III. The Board denied Petitioners due process of law 


by finding that their picketing had as one of its objects fore- 
ing or requiring a general contractor to cease doing busi- 
ness with his subcontractors, when such an object was not 
alleged in the complaint, was not contended for by anyone, 
was expressly disclaimed by the general counsel, and was 
not found by the Trial Examiner. 
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SUMMARY OF ARGUMENT 


L Petitioners here engaged in legal “common situs” 
picketing to protest the failure of a subcontractor to meet 
area wages and standards. The picketing was conducted 
in accordance with the Board’s announced standards for 
legality and the General Counsel of the Board conceded in 
his opening statement to the Trial Examiner that no viola- 
tion of the Act had been committed from the commencement 
of picketing (September 23, 1963) and that prior unfair 
labor practice charges against Petitioners were dismissed 
because the picketing was legal. The General Counsel con- 
tended, however, that the events occurring at a meeting on 
October 8, 1963, between Petitioners and the general con- 
tractor, called at the request of the general contractor, con- 
verted otherwise admittedly lawful picketing into unlawful 
picketing. In this Section of the Argument we demonstrate 
that the Board was in error and there is not substantial 
evidence to sustain a finding that Petitioners’ picketing was 
for an object other than to legally protest the failure of a 
subcontractor on a construction project to pay union wages 
and observe union working conditions. We analyze the 
Board’s finding and reasons therefor and show that the 
Board’s reasons fail to withstand scrutiny. We examine 
the events of the October 8 meeting and demonstrate that 
every step taken by Petitioners was consistent with their 
desire to resolve the problem of the failure of the subcon- 
tractor to meet area standards; that Petitioners tendered to 
the general contractor, for the general contractor’s examina- 
tion, agreements commonly known as “subcontractor” or 
“hot cargo” agreements which, if executed, would have been 
one way to guarantee that area standards would be met in 
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the future; that the mere tendering of the agreements under 
any circumstances, and certainly under the circumstances of 
the instant case, could in no way convert otherwise admit- 
tedly lawful picketing to unlawful picketing. 


II. Section 8 (e) of the Act makes it an unfair labor 
practice for a union and an employer to enter into an agree- 
ment wherein the emplover agrees to cease doing business 
with any other person. The entering into of such agree- 
ment violates Section 8 (b)(4)(A) and, derivatively, 8 
(b) (4) (B) of the Act. There are statutory exceptions, how- 
ever, and one such exception relates to the building and 
construction industry wherein, pursuant to the proviso to 
Section 8 (e), construction unions and employers engaged 
in the industry do not violate the Act by entering into such 
agreement relating to subcontracting to be performed at 
the site of the construction. In the first Section of the Argu- 
ment we show that the purpose of the picketing was to pro- 
test the failure to meet area standards and that one way 
of guaranteeing that area standards would be met would 
be to have such a permissible agreement executed, and for 
the purposes of the second portion of the Argument, we as- 
sume, in arguendo, that the object of the picketing was to 
obtain an agreement. The Trial Examiner, being bound by 
Board decisions, found that picketing to obtain a subcon- 
tracting agreement violated the Act under the Board’s 
Colson and Stevens (137 NLRB 1650) doctrine. Courts of 
Appeals in three different circuits, including the instant one, 
have refused to embrace the Board’s reasoning because of 
the express provision contained in the Section 8'(e) proviso 
making such agreements legal in the construction industry. 
The Courts have held that if such agreements are legal un- 
der Section 8 (e), picketing to obtain same could not 
be considered illegal under Sections 8 (b)(4)(A) and (B) 
of the Act. 
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Following exceptions to the Trial Examiner’s Decision, the 
Board, in the present case, stated that it was reversing the 
Colson and Stevens doctrine and deferring to the position 
of the courts. The Board’s actions, however, were not in 
accord with its announced reversal, for it, nevertheless, pro- 
ceeded to find a violation and to indirectly cling to a doctrine 
it had announced it was directly overruling. Because the 
subcontractor was already employed on the construction 
project and, under the Board’s view, could not validly meet 
the terms of the subcontracting agreement, the Board held 
that the picketing must necessarily have had as an object 
the forcing of the general contractor to cease doing business 
with the subcontractor and, accordingly, violated Section 
8 (b) (4) (B) of the Act. We point out then that, in reality, 
the Board has failed to embrace the views of the three Cir- 
cuits; that in fact, without statutory basis, it has attached 
its own proviso to the Act and to the unanimous position of 
the Court of Appeals, for in actuality, the Board’s holding 
in the instant matter nullifies a union’s right effectively to 
engage in hot cargo picketing. Moreover, the position taken 
here was identical to the position taken by the Board in the 
Ninth Circuit in an effort to have its Colson and Stevens 
decision enforced and the Ninth Circuit rejected the Board’s 
argument. [Construction, Production & Maintenance La- 
borers Union, et al. v. NLRB, 323 F. 2d 422 (C.A. 9, 1963]. 
Finally, we point out that the agreements involved herein 
contained a “savings and invalidity” clause suspending the 
operation of the agreement, or any particular portion there- 
of, in the event of illegality. If, for some reason, illegality 
in carrying out the agreement existed (which it did not) the 
agreement by its own terms nullified any illegal provisions. 
Certainly the Board should not complain. 


III. This is the Section of the Brief dealing with due 
process. Here, we demonstrate that the Board denied Peti- 
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tioners due process of law by finding that their picketing had 
as one of its objects forcing or requiring a general con- 
tractor to cease doing business with it subcontractor, when 
such an object was not alleged in the Complaint, was not 
contended for by anyone, was expressly disclaimed by the 
General Counsel and was not found by the Trial Examiner. 
We analyze the Complaint, the statements of the General 
Counsel made during the hearing, and the Trial Examiner’s 
Decision. We point out that the Trial Examiner based his 
entire decision upon the Board’s Colson and Stevens case 
and that the General Counsel took no exception to the finding 
or conclusion of the Trial Examiner relative to this point; 
that the Board in its Decision, for the first time, found not 
a derivative, but an independent Section 8 (b)(4)(B) vio- 
lation and that Petitioners were found guilty of a violation 
which they were never given an opportunity to defend, let 
alone permitted to determine whether or not to settle or ad- 
just in accordance with the Rules and Regulations and 
Statements of Procedures of the Board and the Adminis- 
trative Procedure Act. 
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ARGUMENT 


Zs 


THERE IS NO SUBSTANTIAL EVIDENCE TO SUP- 
PORT A FINDING THAT PETITIONERS’ PICKETING 
WAS FOR AN OBJECT OTHER THAN TO LEGALLY 
PROTEST THE FAILURE OF A SUBCONTRACTOR 
ON A CONSTRUCTION PROJECT TO PAY UNION 
WAGES AND OBSERVE UNION WORKING CONDI- 
TIONS. THE BOARD ERRED IN HOLDING OTHER- 
WISE. 


The Board, sustained by the courts, upholds the legality 
of “common situs” picketing (i. e., picketing at a site where 
the employees of more than one employer are employed) 
when conducted in accordance with the Board’s standards® 
as first announced in the Moore Drydock case.‘ Thus, 


3. New Power Wire & Electric Corp. v. NLRB, 340 F. 
94 71 (C. A. 2, 1965), Plauche Electric, Inc., 135 NLRB 
250, Claude Everett Construction Co., 109 NLRB 
522: Zimmerman Plumbing & Heating, 149 NLRB 
No. 118. See also, Local 761, International Union of Elec- 
trical Radio and Machine Workers, AFL-CIO v. National 
Labor Relations Board, 366 U. S. 667, 677 (1961); Sales 
Drivers, Helpers & Building Construction Drivers, Local 
Union 859, etc., AFL v. National Labor Relations Board, 97 
App. D.C. 173, 220 F. 2d 514) ; (C.A. D.C., 1955) ; cert. de- 
nied, 351 U.S. 972 (1956) ; National Labor Relations Board 
y. Local 294, International Brotherhood of Teamsters, 284 
F. 2d 887, 890 (C.A. 1960). 


4. Sailors’ Union of the Pacific (Moore Drydock Co.), 
92 NLRB 547. 
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picketing is legal where conducted “at the situs of the dis- 
pute at times when the situs was on the picketed premises 
and the employer was engaged in its normal business at the 
situs, in places reasonably close to the situs, disclosing that 
the dispute was only with the primary employer.” New 
Power Wire & Electric Corp. v. NLRB, 340 F. 2d 71, 74 
(C.A., 1965). 


Clearly, the picketing here met the Moore Drydock stand- 
ards. General Counsel, in his opening statement to the Trial 
Exanniner, conceded that he was not alleging any violation 
from the time of the beginning of the picketing, which had 
commenced on September 23, 1963, until the October 8, 1963, 
meeting (JA 12, 14, 16). He added that because of the 
absence of any illegal picketing prior to October 8, 1963, 
all charges filed against Petitioners prior to the instant case 
were dismissed (JA 12). And, the facts in the case sub- 
stantiate General Counsel’s concession of legality. The 
legend on the picket sign stated that it was an “information 
picket” and that the employees of “Kimes and Kocks are 
not affiliated with the Northeastern Indiana Building and 
Construction Trades Council and are working for substand- 
ard wages and working conditions” as compared with 
affliated employees. Moreover, the legend was accurate. 
Kimes & Kocks’ wages were significantly below those paid 
to AFL-CIO carpenters in the area. No one other than 
Kimes & Kocks was identified on the picket sign. The 
picketing was conducted during the regular work hours 
and continued only at a time when Kimes & Kocks was en- 
gaged in its regular business at the construction site. Peti- 
tioners made no attempt to stop anyone from working. All 
that was involved was “area standards” picketing—picket- 
ing to protest the failure of Kimes & Kocks to meet area 
standard wages and conditions. 
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We are thus confronted with a situation where the Board 
admits the legality of picketing, but contends that the meet- 
ing of October 8 converted otherwise lawful picketing into 
unlawful picketing. The reasons advanced by the Board 
to support this claimed conversion fail to withstand scrutiny. 
The Board stated : 


“Thus, K & K’s presence on the project prompted 
Respondents’ decision to picket the job site. The mes- 
sage on the picket signs identified K & K as the primary 
employer, indicating that its employees were not affili- 
ated with the Council and were working under employ- 
ment conditions less favorable than those enjoyed by 
AFL-CIO members. At the October 8 meeting, called 
by Centlivre to determine what could be done to have 
operations resumed at the pro ject, the Council indicated 
it would not be satisfied by assurances that K & K 
would pay union wages. Rather, it requested also the 
execution of a clause providing that only signatories 
to a contract with Respondents '(a condition which K & 


K apparently could not validly meet) would be per- 
mitted to work on the construction site.” (JA 95). 


What has the Board said? That Kimes & Kocks’ presence 
on the project prompted the decision to picket the job site. 
Petitioners do not deny this, for it was the substandard 
wages paid by Kimes & Kocks that caused them to picket. 
Certainly, the Board cannot contend that the picket sign 
identification of Kimes & Kocks as the primary employer 
was improper because under the Board’s own Moore Dry- 
dock standards, Petitioners were required to identify the em- 
ployer being picketed. Nor can the Board complain about 
the message on the sign, because here too, the legend was 
accurate in that Kimes & Kocks’ employees were working 
under conditions below the standard enjoyed by AFL-CIO 
members. 
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Clearly then, none of the reasons advanced by the Board 
in support of its position, really do so. Nor does the Octo- 
ber 8 meeting change anything. That meeting was not re- 
quested by Petitioners, but by ‘Centlivre. Until a repre- 
sentative of Cenltivre called Petitioners’ attorney to request 
a meeting the Unions had had no contact whatsoever with 
Centlivre. At the meeting itself nothing occurred which 
reasonably could be interpreted as an abandonment by Pe- 
titioners of their prior objective, namely, to protest the 
payment of substandard wages. Thus all witnesses who 
testified about the meeting stated that it began with Cent- 
livre’s attorney, Chapman, raising the question of the reason 
for the picketing and Petitioners’ attorney, Tremper, reply- 
ing that the picket sign spoke for itself. Tremper later 
amplified this statement by remarking that the legend on the 
sign stated that Kimes & Kocks was not paying 'the standard 
seale of wages. Chapman testified that Tremper stated 
that he was there to hear what Chapman had to say and 
General Counsel’s witness, Zaremba, confirmed that Trem- 
per had stated that he had come to “listen” and had been 
“invited to the meeting to see what you people request of us.” 
Chapman then asked Tremper whether, if Centlivre could 
show that Kimes & Kocks was paying union scale, that 
would satisfy Tremper and stop the picketing and Tremper 
replied that that would help but he would also want some- 
thing in writing guaranteeing that the payments would con- 
tinue. Tremper explained that anything not in writing 
might “only be for a short period of time” and would give 
“no assurance, that these wages would be paid in the future.” 
It was following this that Tremper produced General Coun- 
sel’s Exhibits 3 and 4, the blank collective bargaining agree- 
ments, which, if signed, would give the type of assurance 
which would atisfy Petitioners that union wages would be 
paid and union conditions observed. 
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Clearly, the agreements were tendered to Centlivre as a 
sample of one kind of writing which, if signed, would satisfy 
Petitioners that its standards would not be under cut. Peti- 
tioners never suggested that signing the agreements was 
the only thing that would satisfy them. Indeed, the Com- 
pany’s response to the Unions’ presentation of the agree- 
ments as testified to by General ‘Counsel’s own witnesses, 
can only be interpreted as supporting the Petitioners’ con- 
tention that the agreements were offered only as an example 
of what might satisfy Petitioners that Union wages and 
standards would be adhered to but were never even sug- 
gested as the only alternative. Thus, Zaremba testified that 
Chapman stated after receiving the agreements, “This is 
something we hadn’t thought about. May we have some 
time to think about this and get back to you?” to which Trem- 
per replied, “Yes.” (JA 53). Also, witness Drost testified 
that after receiving the documents Chapman stated, “We 
will have to study them, think about them a few days, this 
is news to us and we will let you know.” (JA 48). Drost 
stated that with this the meeting “wound up” (JA 48). 


No ultimatum was ever presented by Petitioners. 
The agreements tendered were admittedly legal agree- 
ments in the building and construction industry. 
They are commonly referred to as “subcontracting” or 
“hot cargo” agreements and, if put into effect, would 
guarantee that prevailing wages and conditions would 
be met. The problem was that of meeting area standards. 
Tf Centlivre, who had requested the meeting to inquire 
what could be done, was willing to sign an agreement as dis- 
cussed, this would obviously solve the area standards prob- 
Jem. It would not, however, necessarily represent the only 
solution. Nor does the fact that a solution is possible make 
that solution, discussed in a permissible voluntary exchange, 
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the object of picketing. A bond, a written promise applicable 
to the present or future, or any one of a dozen suggestions 
might have sufficed to guarantee that the legal objective of 
the picketing—the meeting of area standards—would have 
been accomplished. The failure on the part of Centlivre to 
do anything other than extricate the agreement from the 
portfolio of the Unions’ attorney is not an unimportant fact. 
Chapman who had taken the contracts obstensibly for 
“study” and to “think about them a few days” and had 
promised to “let Petitioners know,” made no further attempt 
to contact Petitioners. Instead, he went to the Labor Board, 
delivered the contracts to them and filed charges against the 
Unions. One would be hard pressed to find a clearer ex- 
ample of attempted manipulation of facts for nefarious pur- 
poses than has been here attempted. But, irrespective of 
motivation, one thing is clear: the meeting of October 8, 
did not convert the otherwise admitted lawful picketing to 
unlawful picketing, and no substantial evidence exists to 
support a finding that the picketing herein was for a pur- 
pose other than to protest the failure of Kimes & Kocks to 
meet prevailing area standards. 


EI. 


PICKETING TO OBTAIN A SUBCONTRACTING 
AGREEMENT LEGAL UNDER THE CONSTRUCTION 
SITE PROVISO OF SECTION 8 (e) OF THE ACT IS 
NOT RENDERED ILLEGAL BECAUSE THE GEN- 
ERAL CONTRACTOR ON THE PROJECT HAS LET 
A CONTRACT TO A SUBCONTRACTOR WHO IS NOT 
MEETING THE WAGES AND CONDITIONS SOUGHT 
TO BE SECURED BY THE PICKETING. 


We have demonstrated that Petitioners picketed to protest 
Kimes & Kocks’ failure to observe union standards and that 
the picketing had no other object . We will now, however, 
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assume, only for the sake of showing that the result will 
be the same, that Petitioners’ picketing had as an object 
the forcing or requiring Centlivre and certain of its sub- 
contractors to execute so-called “hot cargo” agreements. 
While Section 8 (e) makes it an unfair labor practice for 
a labor organization and an employer to enter into an agree- 
ment whereby ‘the employer agrees to cease or refrain from 
handling, using or otherwise dealing in any products of any 
other employer or to cease doing business with any other 
person, the proviso to said Section specifically exempts a 
labor organization and an employer in the construction 
industry from such prohibition in matters “relating to the 
contracting or subcontracting of work to be done at the site 
of the construction, alteration, painting or repair of a build- 
ing, structure or other work.” It was the Board’s contention 
in the Colson and Steven case, 137 NLRB 1650, that the 
Section 8 (e) proviso must be construed as applying to 
agreements only voluntarily entered into; that while such 
an agreement is not unlawful under Section 8 (e) when 
voluntarily reached, picketing to secure it violates Section 
8 (b)(4)(A) of the Act which prohibits “requiring” an 
employer to enter into any agreement prohibited under Sec- 
tion 8 (e). Thus the Board argued that despite the proviso 
to Section $ (e), a construction union nevertheless violated 
not only Section 8 (b)(4)(A), but, derivatively, Section 
8 (b)(4)(B), as well, because the object necessarly would be 
to force one to stop doing business with another. With this, 
the Courts disagreed. Enforcement was refused by the 
Ninth Circuit in the Colson and Stevens case (Construction, 
Production & Maintenance Laborerers Union, et al. v. NLRB, 
323 F. 2d 422 (C.A. 9, 1963)). Similarly, the Third Circuit 
refused to adopt the Board’s theory, Essex County and 
Vicinity District Council of Carpenters, etc. v. NLBB, 332 
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F. 2d 634, (1964), and on two different occasions this Circuit 
disapproved of the Board’s doctrine: Orange Belt District 
Council, et al. v. NLRB (Calhoun Drywall Company) 117 
App. D. C. 233 328 F. 2d 534 (C.A. D.C. 1964) ; Building and 
Construction Trades Council v. NLRB (Gordon Fields), 117 
App. D. C. 289 328 F, 2d 540 (C.A. D.C. 1964). The rea- 
soning of the Courts was the same. Picketing to be 
unlawful under Section $ (b) (+) (A) (and derivatively under 
Section 8 (b)(4)(B) ) depends expressly upon unlawfulness 
under Section 8 (e). To the extent that picketing at a con- 
struction site is exempted by the proviso to Section 8 (e), 
it is not prohibited by Section 8 (b) (4) (A) or, derivately by 
Section 8 (b)(4)(B). 


In the instant case, although the Trial Examiner found 
that he was bound to follow the Colson and Stevens doc- 
trine and thus find illegality, the Board announced that it 
was deferring to the views of the courts and, therefore, over- 
ruling its Colson and Stevens doctrine. The Board’s actions, 
however, were not in accord with its announcement, for it, 
nevertheless, proceeded to find a violation and to indirectly 
cling to a doctrine it had stated it was directly overruling. 
Thus, it held that because Kimes & Kocks was already em- 
ployed as a subcontractor on the project and “could not 
validly meet” the terms of the subcontracting agreement, the 
picketing must necessarily have had an object to force Cent- 
livre to cease doing business with Kimes & Kocks and hence, 
according to the Board’s now theory, violated Section 8 
(b) (4) (B) of the Act. In reality then, the Board did not 
overrule its Colson and Stevens doctrine in accordance with 
the dictates of the Courts, but merely modified it to hold 
that where a general contractor (Centlivre) has already em- 
ployed subcontractors on a job (Kimes & Kocks), picketing 
to secure a hot cargo agreement violates Section 8(b) (4) (B) 
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of the Act, the construction industry proviso in Section 8 
(e) notwithstanding. 


The identical position taken by the Board in its instant 
decision was taken by it before the Court of Appeals for the 
Ninth Circuit in the Colson and Stevens case: Construction, 
Production & Maintenance Laborers Union, et al. v. NIRB, 
393 F. 2d 422 (C.A. 9, 1963), and rejected by that Court. The 
relevant facts in Colson and Stevens were identical to those 
here. “During the picketing, and at each site picketed, Col- 
son and Stevens had existing subcontracts with non-union 
subcontractors for construction work covered by the terms 
of the (hot cargo) clause of the proposed bargaining agree- 
ment, and for at least several months these subcontractors 
frequently did work for Colson and Stevens.” 323 F. 2d 
at 423. The Board contended that even if subsection (A) 
had not been violated because of the proviso to Section 8 (e), 
“Subsection (B) of § 8 (b) (4) prohibits picketing for such 
an agreement where the affected employer to comply with 
the agreement would be required to terminate. existing con- 
tractual or business relationships with persons who would 
not agree to accept the terms of the bargain contract.” 322 F. 
2d at 426. Holding as it did here, the Board contended that 
agreement under such circumstances “is tantamount to an 
actual cessation of business relationships.” (Ibid). The Court 
ofAppeals rejected the argument, however, stating, “We can- 
not agree. The language of the Sand Door case,° though 
containing no initimation on the legality of coercion to secure 
an agreement to cease doing business, clearly recognizes a 
definite distinction between such agreements and the cessa- 
tion itself.” (323 F. 2d at 426). 


5. Local 1976, United Brotherhood of Carpenters and 
Joiners of America vs. NLRB, 357 U.S. 93 (1957). 
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Thus, the Board has not overruled its Colson and Stevens 
doctrine as it purported to do. It has not embraced the 
views of three Circuits. Rather, it has attached a proviso 
to the unanimous position of the Courts of Appeals. We 
submit that there is no statutory basis for such a qualifica- 
tion and it is foreign to the rationale of all of the court de- 
cisions which rejected the Board’s prior position. The Board 
does not question the lawfulness of the instant clauses nor 
the right to picket to obtain them. But the effect of the 
Board’s holding in the instant matter, for all practical pur- 
poses, is to nullify a union’s right effectively to engage in 
hot cargo picketing. For all an employer need do under 
the Board’s present rationale to make illegal what would 
otherwise be legal picketing or to forestall contemplated 
legal picketing would be to enter into a subcontracting 
arrangement with the cheapest contractor available and 
thereby put an end, via a Board injunction, to any picketing 
or the threat thereof. Surely Congress never intended such 
a result: the Court of Appeals for the Ninth Circuit ex- 
pressly rejected such an approach, and this Court also 
should not permit it. 


One last point is perhaps worthy of note. The agreements 
presented to Chapman (the attorney) each contained a pro- 
viso suspending the agreement, or any portion thereof, 
where the same might be illegal. Hach agreement read as 
follows: 


“Article VIII. The parties agree to attempt to have 
harmonious labor relations during the course of con- 
struction and further agree to pre-job conferences when 
requested. 

“Any provision in this Agreement which is in con- 
travention of any national, state or local law or govern- 
mental regulation affecting all or part of the territorial 
limits covered hy this Agreement shall be suspended in 
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operation within the territorial limits ‘to which such 
law or regulation is in effect. Such suspension shall 
not affect the operation of such provisions in territories 
covered by the Agreement to which ‘the law or regula- 
tion is not applicable; nor shall it affect the operations 
of the remainder of the provisions of the Agreement 
within the territorial limits to which such law or regu- 
lation is applicable.” (JA 66, 67-68 (Emphasis sup- 
plied) ). 


[f for some reason illegality in carrying out the agreement 
existed, the agreement by its own terms nullified any illegal 
provisions. The Board, under any theory, could certainly 
not complain. The Union here, like the parties in Nattonal 
Labor Relations Board v. Rockaway News Supply Co., Inc., 
345 U.S. 71 (1953) “proposed to go as far... as (it was) 
allowed to go, and this is (its) right, and (it) proposed to 
go no farther, and that is (its) whole duty.” 345 US. 
at 79. The situation here is also reminiscent of that in 
Local 357, Teamsters v. NLRB, 365 U.S. 667 (1961) where 
the Supreme Court stated, ‘“We cannot assume that a union 
conducts its operations in violation of law . . .” (p. 676), 
And, of course, this does not even take into consideration 
the fact that from the testimony of General Counsel’s own 
witness the agreements presented to Centlivre, if accepted 
by them, were intended to apply only to “future work” that 
Centlivre was “going to contract for” (JA 52). 
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TIL. 


THE BOARD DENIED PETITIONERS DUE PROCESS 
OF LAW BY FINDING THAT THEIR PICKETING 
HAD AS ONE OF ITS OBJECTS FORCING OR RE- 
QUIRING A GENERAL CONTRACTOR TO CEASE 
DOING BUSINESS WITH HIS SUBCONTRACTORS, 
WHEN SUCH AN OBJECT WAS NOT ALLEGED IN 
THE COMPLAINT, WAS NOT CONTENDED FOR BY 
ANYONE, WAS EXPRESSLY DISCLAIMED BY THE 
GENERAL COUNSEL, AND WAS NOT FOUND BY 
THE TRIAL EXAMINER. 


The major proscription relative to Section 8 (b) (4) of 
the Act revolves around purpose. The means, i. ¢., picket- 
ing, as such, is not illegal in and of itself but may become 
illegal when done for a purpose outlawed by the Act. “It is 
the object of union’s encouragement that is proscribed by 
that section, rather than the means adopted to make it felt.” 
NLRB v. Rice Milling Co., 341 U. S. 665, 672 (1951). Clear- 
ly then, in any alleged picketing violation case, the objective 
of the picketing is the critical thing and a respondent is en- 
titled to know what proscribed objective he is claimed to 
have violated. 


Here the only object alleged in the complaint appears in 
paragraph X thereof which reads as follows: 


“An object of the acts and conduct engaged in by 
Respondents, described in paragraph IX above, is and 
has been a force or require Centlivre or any other em- 
ployer to enter into a contract or an agreement which 
would require Centlivre or any other employer to cease 
or refrain, or agree to cease and refrain, from handling, 
using, selling, transporting, or otherwise dealing in any 
of the products of Kimes & Kocks, or to cease doing 
business with Kimes & Kocks and any other employer 
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who is not a signatory to the contract described in 
paragraph VII (a) above.” 

As can be seen, the only proscribed object alleged in the 
complaint was “to force or require Centlivre or any other 
employer to enter into a contract or an agreement...” of a 
“hot cargo” nature. (Emphasis supplied)* No other object 
was alleged and, apparently, properly so because under the 
Board’s Colson & Stevens doctrine, 137 NLRB 1650, when 
coercion, such as picketing, was used to obtain “hot cargo” 
agreements, Section 8 (b) (4) (A) and, derivatively, Section 
8 (b) (4) (B) were held to have been violated. The Board, 
however, in reversing the Trial Examiner, abandoned its 
doctrine, and held, ‘‘Accordingly, we shall dismiss that por- 
tion of the complaint which alleges a violation of ... section 
8 (b) (4) (A) of the Act.” But it still found an independent 
violation under Section 8 (b) (4) (B). 


The Board erred in failing to dismiss the Complaint in 
its entirety. The Complaint was based solely on the Colson 
and Stevens rationale. This is not only clear from the ex- 


6. Itis clear that the portion of Article X beginning “... 
to cease doing business with Kimes & Koceks, ete... .” re- 
lates back to “contract or an agreement which would require 
_, 27 in the earlier part of the clause. Any other interpreta- 
tion, in addition to flouting all rules of grammar and syntax, 
would require an interpretation of the paragraph as alleg- 
ing that the union was picketing only in order to force Cent- 
livre to sign an agreement requiring it to cease handling, 
using, selling, or transporting, or otherwise dealing in the 
products of Kimes & Kocks, hardly an appropriate allega- 
tion in view of the fact that Kimes & Kocks was not a man- 
ufacturer or supplier of goods, but merely a carpentry sub- 
contractor. See Retail Clerks Union Local 770 v. NLRB, 111 
App. D. C. 246, 296 F. 2a 368 (C. A. D. C., 1961) 
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press language of paragraph X of the Complaint, but from 
General Counsel’s opening statement wherein he said that 
“picketing took place ... to have .. .Centlivre and the other 
subcontractors on the job enter into a contract that is banned 
by Section S (e) of the National Labor Relations Act.” (JA 
10). He added that he would prove a “derivative” S (b) (4) 
(B) violation (JA 10) and concluded his opening remarks by 
asserting, “The main theory in this case is we are proceed- 
ing upon the Colson and Stevens Construction Company 
ease, which is 137 NLRB 1650.” (JA 10-11). 


The Trial Examiner adopted General Counsel's theory 
completely and stated, “. .. as I am bound by the Board’s 
decision in Colson and Stevens, I find, for the reasons fully 
explicated therein, that Respondents . . . violated Section 
8 (b) (4) (i) and (ii) (A) and (B) of the Act, as alleged.” 
No exceptions were filed by the General Counsel to this 
finding or reasoning of the General Counsel. The Board, 


however, in its Decision, for the first time found, not a de- 
rivative, but an independent 8 (b) (4) (B) violation, stating, 
“in addition to the lawful object of securing the ‘hot cargo’ 
clause, the picketing also had as an object forcing the re- 
moval of (Kimes & Kocks) from Centlivre’s construction 
project.” As shown, such an object was never alleged in 
the complaint, contended for by the General Counsel, liti- 
gated at the hearing, or found by the Trial Examiner. Pe- 
titioners thus are found guilty of a violation which they 
were never given an opportunity to defend, let alone per- 
mitted to determine whether or not to settle or adjust in 
accordance with the requirements of the Rules and Regula- 
tions and Statements of Procedure of the Board and the 
Administrative Procedure Act. 

Section 10 (b) of the Act grants the authority to the Board 
or its agents to issue “a complaint stating the charges in 
that respect”, whenever it is charged that a person has en- 
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gaged in or is engaging in an unfair labor practice. The 
complaint, pursuant to the same Section, may be amended 
at any time prior to the issuance of an order thereon. Sec- 
tion 102.15 of the Board’s own Rules and Regulations pro- 
vides that if the Regional Director of the Board believes that 
formal proceedings should be instituted, i. ¢., a hearing, then 
he shall issue “a formal complaint . . . stating the unfair la- 
bor practices ...”. Finally, Section 101.8 of the Board’s 
Statements of Procedure provides that if “the charge ap- 
pears to have merit and efforts to dispose of it by informal 
adjustment are unsuccessful, the regional director insti- 
tutes formal action by issuance of a complaint and notice of 
hearing.” The same Section provides that the complaint 
“sets forth the facts upon which the Board bases its juris- 
diction and the facts relating to the alleged violations of law 
by the respondent.” Moreover, these provisions are an en- 
actment of Section 5 (a) (3) and 5 (b) (1) of the Adminis- 
trative Procedure Act which requires that “Persons en- 
titled to notice of an agency hearing shall be timely informed 
of .. . the matters of fact and law asserted”, and “The 
agency shall afford all interested parties opportunity for 
(1) the submission and consideration of facts, arguments, 
offers of settlement, or proposals of adjustment . . .”, & pro- 
vision incorporated in Sec. 101.9(a) of the Board’s own 
Statements of Procedure. 


It would appear that the express language of the Admin- 
istrative Procedure Act, the Act involved herein as well as 
the Board’s own Rules and Statements of Procedure are 
controlling. The courts, too, however, have passed upon this 
due process question. For example, in NLRB v. Bradley 
Washfountain Co., 192 F. 2d 144 (C. A. 7th, 1951) the Court 
noted at page 149 that “The controversy between the Board 
and the employer begins with the complaint prepared by the 
Board.” Tt went on to say that “Of course, anyone charged 
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with violation of the law is entitled to know specifically what 
complaint he must meet and to have a hearing upon the 
issues presented... .” Citing Consolidated Edison Com- 
pany V. N.L.R.B., 305 U. S. 197 (1938), the Court in Bradley 
stated that “There is a denial of procedural due process of 
law when the issues are not clearly defined and the employer 
is not fully advised of it.” 


One of the issues in Bradley was that the Board had found 
it guilty of a violation not charged in the complaint, al- 
though, apparently, the matter was litigated during the 
hearing. The case arose in the Seventh Circuit on a peti- 
tion by the Board for enforcement and the Seventh Cireuit 
held with the respondent employer on the merits stating that 
it was their desire to dispose of the proceedings on the mer- 
its rather than on the procedural grounds. Enforcement 
of the Board order was denied. However, the Court agreed 
with respondent that the Board had “improperly grounded 
its conclusion... upon a charge not contained in the com- 
plaint ...” (pages 149-150) and the court even noted that the 
Board itself had in its own Statements of Procedure recog- 
nized the necessity of having specific charges made in the 
complaint.” 


In NLRB vy. Kanmak Mills, 200 F, 2d 542 (1952) the Third 
Cireuit considered the effect of an amendment to the coin- 
plaint made during the course of the trial and relating to 
the original charging party. The original complaint charged 
that an individual had been refused reinstatement to em- 


7. See fn. 30, Radio Officers’ Union v. NERB, 347 U.S. 
17 (1954), where the Supreme Court in holding that charges 
were filed timely cites Bradley relative to the proposition of 
the necessity of adequate notice and protection against 
possible prejudice in the presentation of the case. 
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ployment because of his union activity and during the course 
of the trial an agent of the employer related a conversation 
wherein he offered reinstatement providing the charges 
would be withdrawn—a conceivable violation in itself. It 
was on this basis that the General Counsel amended. Re- 
spondent desired time to answer and to produce further tes- 
timony at this time—all of which was denied. The Court 
found the denial erroneous and citing section 5 (a) of the 
Administrative Procedure Act noted that the respondent 
must be given “an opportunity to contest” the allegations 
and to answer the charges indicated. Obviously, it is clear 
that the respondent in Kanmak had greater opportunity 
than here because at least there, there was an amendment 
to the complaint and the matter was litigated in part.® 


In International Union of Electrical Radio and Machine 
Workers, AFL-CIO v. NLRB, 110 App. D.C. 91 289 F. 2d 
757 (C.A. D.C., 1960) the Court held that when the General 
Counsel decides to restrict the complaint to particular issues, 
the Board cannot consider the merits of other allegations. In 
National Labor Relations Board v. Katz, 289 F. 2d 700, 
(C. A. 2, 1961), the Court refused to enforce a finding 
that an employer violated Section S (a) (1) of the Act by 
unilaterally changing working conditions in the absence of 
a finding that the employer bargained in bad faith, where 


8. See also Judge Medina’s Opinion of the Second Cir- 
cuit in Douds v. Longshoremen’s Association, 241 F. 2d 278 
(1957), where he stated at page 283 that “The complaint, 
much like a pleading in a proceeding before a court, is de- 
signed to notify the adverse party of the claims that are to 
be adjudicated so that he may prepare his case, and to set 
a standard of relevance which shall govern the proceed- 
ings at the hearing.” 
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the complaint was based upon a refusal to bargain in viola- 
tion of Section S (2) (5) and the alleged Section 8 (a) (1) 
violations were derivative only. In National Labor Rela- 
tions Board vy. Fletcher Co., 298 F. 2d 594 (C. A. 1, 1962), 
the Court refused to enforce the Board’s finding 
that an employer violated his bargaining obligation 
under the Act, since such a violation was neither alleged in 
the complaint nor litigated at the hearing. In National La- 
bor Relations Board v. Threads, Inc., 308 F. 2d 1, 9, 
(C. A. 4, 1962), the Court held that the Board was 
not warranted in finding that an employer violated 
Section 8 (a) (1) of the Act by unlawfully “interrogating” 
one of his employees when there was no allegation in the 
complaint that the employer unlawfully interrorated its 
employee. In National Labor Relations Board v. Johnson, 
322 F. 2d 216, (C. A. 6, 1963), the Court held 
that the Board was not entitled to enforcement of an 
order directing reinstatement with back pay of employees 
who were found to have been discriminatorily discharged, 
where the complaint charged only unlawful refusal to rein- 
state economic strikers, without any reference to discrim- 
inatory discharges, and the issue of discharge, though men- 
tioned, was not litigated at the hearing. And, the Supreme 
Court too has had oceastion to consider the very point 
raised here in National Labor Relations Board v. Sands 
Manufacturing Company, 306 U. S. 332 (1939). There, the 
Court of Appeals denied the Petition of the NLRB for en- 
forcement and the Supreme Court affirmed. One of the 
issues revolved around the proposition that the Board 
found that the respondent, in offering reemployment to two 
alleged discriminatees conditioned this upon their joining 
the union; that this in itself constituted an independent vio- 
lation. Despite this finding of the Board, the Court held 
that the Board’s contention was “irrelevant to any issue in 
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the cause.” It went on to discuss the allegations in the com- 
plaint and noted that “Tt (the complaint) nowhere refers 
to discrimination in hiring any man or men or charges any 
violation in connection therewith.” (Page 346). 


We submit that the foregoing cases are more than illus- 
trative of the basic requirement that the Board not deprive 
a litigant of due process. The facts in the instant case are 
as compelling as any of the cases cited above. It was the 
General Counsel who decided to issue his Complaint and it 
was this Complaint together with the statements of the 
General Counsel which framed the issues to be litigated. 
The Board was required to dismiss the present case in its 
entirety when the case, jn its entirety, was based upon a 
doctrine the Board subsequently chose to reverse. 
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CONCLUSION 


The Board has found a violation of the Act, even though 
the findings relative to same are not supported by substan- 
tial evidence. Moreover, Petitioners were not only deprived 
of an opportunity to defend what the Board now claims con- 
stituted a violation, but additionally, the General Counsel 
at the hearing expressly disclaimed anything other than a 
Colson and Stevens type of case, a case based upon a doe- 
trine which the Board now claims it has reversed but never- 
theless continues to apply here with its own type of proviso 
in derogation of the statutory authority granted it. We 
submit that no matter how one approaches this problem the 
Board’s order is completely in error and should be set aside. 


Berwarp M. Mamet, 
Suite 1326 
327 South La Salle Street, 
Chicago, Illinois 60604 
James F. Carro.y, 
908 Warner Building 
501 Thirteenth Street, N. W. 
Washington, D. C. 20004 
Attorneys for Petitioners 


Bernarp M. Mamet, 
Of Counsel 

Chicago, Illinois 

April 22, 1965. 
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APPENDIX 


STATUTES AND REGULATIONS INVOLVED 


Following are the relevant provisions of the Labor Man- 
agement Relations Act, 1947; The Administrative Procedure 
Act; and the Board’s Rules and Regulations and Statements 
of Procedure involved herein: Labor Management Rela- 
tions Act, 1947, 61 Stat. 136, 29 U. S. C. § 141 et seq., as 
amended by 73 Stat. 525, 542, 545. 


Sec. 8 (b) (4) (A), (B), 61 Stat. 140, 29 U. 8. C. 
§ 158 (b) (4), (A), (B) as amended by 73 Stat. 542: 

8“(b) It shall be an unfair labor practice for a labor 
organization or its agents— 


“(4) (i) to engage in, or to induce or encourage 
any individual employed by any person engaged in 
commerce or in an industry affecting commerce to 
engage in, a strike or a refusal in the course of his 
employment to use, manufacture, process, transport, 
or otherwise handle or work on any goods, articles, 
materials, or commodities or to perform any serv- 
ices; or (ii) to threaten, coerce, or restrain any per- 
son engaged in commerce or in an industry affecting 
commerce, where in either case an object thereof is— 

“(A) forcing or requiring any employer or self- 
employed person to join any labor or employer or- 
ganization or to enter into any agreement which is 
prohibited by subsection (e) of this section; 

“(B) forcing or requiring any person to cease 
using, selling, handling, transporting, or otherwise 
dealing in the products of any other producer, proces- 
sor, or manufacturer, or to cease doing business with 
any other person, or foreing or requiring any other 
employer to recognize or bargain with a labor or- 
ganization as the representative of his employees 
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unless such labor organization has been certified as 
the representative of such employees under the provi- 
sions of section 159 of this title: Provided, That 
nothing contained in this clause (B) shall be con- 
strued to make unlawful, where not otherwise unlaw- 
ful, any primary strike or primary picketing; 


Sec. 8 (e), 73 Stat. 542, 29 U. S. C. § 158 (e): 


“(e) It shall be an unfair labor practice for any 
labor organization and any employer to enter into 
any contract or agreement, express or implied, where- 
by such employer ceases or refrains or agrees to 
cease or refrain from handling, using, selling, trans- 
porting or otherwise dealing in any of the products 
of any other employer, or to cease doing business with 
any other person, and any contract or agreement en- 
tered into heretofore or hereafter containing such 
an agreement shall be to such extent unenforcible 
and void: Provided, That nothing in this subsec- 
tion shall apply to an agreement between a labor or- 


ganization and an employer in the construction in- 
dustry relating to the contracting or subcontracting 
of work to be done at the site of the construction, 
alteration, painting, or repair of a building, struc- 
ture, or other work: Provided further, That for the 
purposes of this subsection and subsection (b) (4) 
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(B) of this section the terms “any employer”, “any 
person engaged in commerce or an industry affecting 
commerce”, and “any person” when used in relation 
to the terms “any other producer, processor, or man- 
ufacturer”, “any other employer”, or “any other per- 
son” shall not include persons in the relation of a job- 
ber, manufacturer, contractor, or subcontractor work- 
ing on the goods or premises of the jobber or manu- 
facturer or performing parts of an integrated proc- 
ess of production in the apparel and clothing indus- 
try: Provided further, That nothing in this subchap- 
ter shall prohibit the enforcement of any agreement 
which is within the foregoing exception.” 
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Section 10 (b), 61 Stat. 146, 29 U. S. C. § 160 (b) : 
“(b) Whenever it is charged that any person has 


engaged in or is engaging in any such unfair labor 
practice, the Board, or any agent or agency desig- 
nated by the Board for such purposes, shall have power 
to issue and cause to be served upon such person a com- 
plaint stating the charges in that respect, and contain- 
ing a notice of hearing before the Board or a member 
thereof, or before a designated agent or agency, at a 
place therein fixed, not less than five days after the 
serving of said complaint: Provided, That no com- 
plaint shall issue based upon any unfair labor practice 
occurring more than six months prior to the filing of 
the charge with the Board and the service of a copy 
thereof upon the person against whom such charge 1s 
made, unless the person aggrieved thereby was pre- 
vented from filing such charge by reason of service in 
the armed forces, in which event the six-month period 
shall be computed from the day of his discharge. Any 
such complaint may be amended by the member, agent, 
or agency conducting the hearing or the Board in its 
discretion at any time prior to the issuance of an order 
based thereon. The person so complained of shall have 
the right to file an answer to the original or amended 
complaint and to appear in person or otherwise and give 
testimony at the place and time fixed in the complaint. 
In the discretion of the member, agent, or agency con- 
ducting the hearing or the Board, any other person may 
be allowed to intervene in the said proceeding and to 
present testimony. Any such proceeding shall, so far 
as practicable, be conducted in accordance with the rules 
of evidence applicable in the district courts of the 
United States under the rules of civil procedure for 
the district courts of the United States, adopted by the 
Supreme Court of the United States pursuant to section 
2072 of Title 28.” 


Administrative Procedure Act, 60 Stat. 237, 5 U. S. C. 
§ 1001 et seq. 
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See. 5 (a), (b), 60 Stat. 239, 5 U. S. C. § 1004 (a), (b): 

“In every case of adjudication required by statute 
to be determined on the record after opportunity for 
an agency hearing, except to the extent that there is in- 
volved (1) any matter subject to a subsequent trial of 
the law and the facts de novo in any court; (2) the se- 
lection or tenure of an officer or employee of the United 
States other than examiners appointed pursuant to sec- 
tion 1010 of this title; (3) proceedings in which deci- 
sions rest solely on inspections, tests, or elections; (4) 
the conduct of military, naval, or foreign affairs func- 
tions; (5) cases in which an agency is acting as an agent 
for a court; and (6) the certification of employee rep- 
resentatives— 

“(a) Persons entitled to notice of an agency hearing 

shall be timely informed of (1) the time, place, and na- 
ture thereof; (2) the legal authority and jurisdiction 
under which the hearing is to be held; and (3) the mat- 
ters of fact and law asserted.... 
“(b) The agency shall afford all interested parties op- 
portunity for (1) the submission and consideration of 
facts, arguments, offers of settlement, or proposals of 
adjustment where time, the nature of the proceeding, 
and the public interest permit, and (2) to the extent that 
the parties are unable so to determine any controversy 
by consent, hearing, and decision upon notice and in 
conformity with sections 1006 and 1007 of this title.” 


Rules and Regulations of National Labor Relations 
Board, Series 8, 29 CFR Part 102, Sec. 102.1 e¢ seg., 29 US. 
C.A. App. § 102.1 et seq. 


“See. 102.15 After a charge has been filed, if it ap- 
pears to the regional director that formal proceedings 
in respect thereto should be instituted, he shall issue 
and cause to be served upon all the other parties a for- 
mal complaint in the name of the Board stating the un- 
fair labor practices and containing a notice of hearing 
before a trial examiner at a place therein fixed and at 
a time not less than 10 days after the service of the 
complaint. 
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Statements of Procedure of National Labor Relations 
Board, Series 8, 29 CFR Part 101, Sec. 101.1 e¢ seg., 29US. 
C.A. App. § 101.1 et seq. 


“See, 101.8 If the charge appears to have merit and 
efforts to dispose of it by informal adjustment are un- 
suecessful, the regional director institutes formal ac- 
tion by issuance of a complaint and notice of hearing. 
In certain types of cases, involving novel and complex 
issues, the regional director, at the discretion of the 
general counsel, must submit the case for ‘advice from 
the general counsel before issuing complaint. The com- 
plaint, which is served on all parties, sets forth the 
facts upon which the Board bases its jurisdiction and 
the facts relating to the alleged violations of law by the 
respondent. The respondent must file an answer to 
the complaint within 10 days of its receipt, setting forth 
a statement of its defense. 


“Sec, 101.9 (a) Even though formal proceedings 
have begun, the parties again have full opportunity at 
every stage to dispose of the case by amicable adjust- 
ment and in compliance with the law. Thus, after the 
complaint has been issued and a hearing scheduled or 
even begun, the attorney in charge of the case and the 
regional director afford all parties every opportunity 
for the submission and consideration of facts, argu- 
ment, offers of settlement, or proposals of adjustment, 
except where time, the nature of the proceeding, and the 
public interest do not permit.” 
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QUESTIONS PRESENTED 


The Board considers the questions presented to be 
these: * 


1. Whether substantial evidence supports the 
Board’s conclusion that an object of petitioners’ pick- 
eting was to force a contractor to cease doing business 
with a non-union subcontractor. 

2. Whether picketing for such a proscribed object is 
saved from illegality because as an additional object, 
it also sought a “hot cargo” contract, the latter ob- 
ject being lawful under a proviso to Section 8(e) of 
the Act. 

3. Whether the procedure followed by the Board 
deprived petitioners of due process of law. 


1The parties were unable to agree on the issues presented. 
See Prehearing Conference Stipulation (J.A. 109-110). 


Questions presented 
Counterstatement of the case 
I. The Board’s findings of fact 
A. Background 
B. The picketing 
C. The October 8 meeting 


II. The Board’s conclusions and order 


Argument 


J. The Board properly found that petitioners vio- 
lated Section 8(b) (4) (i) (ii) (B) of the Act 


A. Substantial evidence on the whole record 
supports the Board’s finding that an object 
of petitioners’ picketing was to cause Cent- 
livre to cease doing business with Kimes 


Picketing for a proscribed object is not 
saved from illegality because it sought a 
concededly lawful dual objective 


IL. Petitioners’ contention that they were deprived 
of due process of law is without merit 


Conclusion 
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COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
the Northeastern Indiana Building and Construction 
Trades Council (hereafter Council) and member local 
unions to review an order of the National Labor Re- 
lations Board issued against petitioners on September 
4, 1964, as modified, December 8, 1964, pursuant to 
Section 10(c) of the National Labor Relations Act, as 
amended (61 Stat. 136, 78 Stat. 519, 29 U.S.C. Sec. 
151 et seq.). In its answer the Board has requested 
enforcement of its order. The Board’s decision and 
order are reported at 148 NLRB No. 93. This Court 
has jurisdiction of the proceedings under Section 10 
(e) and (f) of the Act. 


J. The Board’s findings of fact 


The Board found that petitioners, in violation of 
Section 8(b)(4)(B) of the Act, picketed Centlivre 
Village Apartments (Centlivre), a general contrac- 
tor in the construction industry, with an object of 
forcing it to cease doing business with Kimes & Kocks, 
a carpentry subcontractor, not affiliated with petition- 
ers. The facts are summarized below. 


A. Background 


Centlivre was the general contractor on an apart- 
ment development project in Fort Wayne, Indiana. 
As general contractor, Centlivre employed six to nine 
laborers, carpenters, and cement finishers, all of whom 
were members of one of the petitioning unions (J.A. 
74: 19, 52). It subcontracted particular craft opera- 
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tions to various firms all of whom also employed mem- 
bers of the petitioning unions with the exception of 
Kimes & Kocks, the carpentry subcontractor (J.A. 
74; 43-44). 

In the summer of 1963, petitioner Carpenters Lo- 
cal 232, following organizational efforts, had de- 
manded recognition from Kimes & Koeks, which de- 
mand the latter refused (J.A. 74-75; 43-44). The 
Union then filed with the Board a certification peti- 
tion which was dismissed (J.A. 75). Thereafter, 
Kimes & Kocks executed a collective bargaining con- 
tract with Independent Building Trades Union (J.A. 
75; 30). 

B. The picketing 


Construction on the apartment project commenced 
in May of 1963, and Kimes & Kocks began work on 
September 16, 1963 (J.A. 74). On September 20, 
1968, petitioner Council called a special meeting of 
its executive committee to discuss “the contract being 
let to Kimes & Kocks for the Carpenter work at the 
Centlivre Village Apartments” * The committee unan- 
imously voted to picket the Centlivre project (J.A. 
75; 26, 92) with instructions that pickets and busi- 


2 The minutes do not disclose the purpose of the picketing. 
Petitioners’ assertion in its brief (p. 4) that a motion was 
made to “put an informational picket up informing the public 
as to substandard working conditions and wages” is based on 
the Council’s president’s testimony at the hearing. J.A. 25. 
The minutes merely report that a motion was made “to picket 
the Centlivre job.” These minutes were inadvertently omitted 
from the Joint Appendix and are included as an appendix to 
this brief, p. 21. 
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ness agents should be on the scene at 6:30 A.M. 
(p. 21 infra). On Monday, September 23, picket- 
ing commenced with three pickets at each of the two 
entrances to the project’ (J.A. 75; 16, 21). The 
pickets carried signs which bore the legend: 


Tue EMPLOYEES OF KIMES & KOCKS ARE NOT 
AFFILIATED WITH THE NORTHEASTERN INDIANA 
BLpG. & CONSTRUCTION TRADES COUNCIL AND 
ARE WORKING FOR SUB-STANDARD WAGES AND 
WoRKING CONDITIONS AS COMPARED TO THE 
MEMBERS OF AFFILIATED AFL-CIO UNIONS 


In small type (14 the size of the rest of the lettering) 
at the bottom of the sign was this additional message: 


This Is An Information Picket And Is Not In- 
tended to Induce Anyone to Stop Working on this 
project (J.A. 75-76; 13, Tr. 20-21). 
The picketing caused a stoppage of virtually all work 
on the Centlivre project and until October 20, with 
minor exceptions, no deliveries by suppliers were 
made to the construction site‘ (J.A. 76, n, 7; 22-28). 


C. The October 8 meeting 


On October 8, 1963, at Centlivre’s request, a meet- 
ing was held between its representatives and those 
of petitioners (J.A. 39). Representing Centlivre 


2 At a later date the complement was reduced to one picket 
at the main entrance. 


“Excepting the employees of Kimes & Kocks, almost all 
the other employees on the project refused to cross the 
picket line which remained in effect until October 25. About 
October 20, work was resumed by Centlivre’s own employees 
and some of the bricklayers (J.A. 76, 107; 21-22). 
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were its attorney, Howard Chapman; Partners Aron 
Drost and Harold Levine; Walter Zaremba, son of a 
third partner; Harley Graham, project superintend- 
ent; and Richard Baird, an associate of Chapman’s. 
Petitioners were represented by their attorney, Barry 
Tremper; Thomas Morningstar, president of petition- 
er Council and business agent of petitioner Painters 
Local No. 469, as well as the business agents of the six 
other petitioning Locals (J.A. 76; 15). Kimes & 
Kocks was unrepresented, not having been invited to 
participate (J.A. 76; 16). 

Howard Chapman opened the meeting by inquiring 
of petitioners’ attorney, Barry Tremper, what Cent- 
livre must do to get the pickets removed (J.A. 76; 39, 
47, 50). Tremper replied that the picket signs were 
self-explanatory (J.A. 40, 47, 50). Chapman re- 
joined: “Well, as I recall, the signs refer to Kimes & 
Kocks and not paying standard wages” (J.A. 40). 
Tremper clarified that “standard wages” meant the 
“ynion scale.” At this point, Chapman or Drost asked 
if the pickets would be removed if Centlivre could 
show that Kimes & Kocks were paying union scale 
(J.A. 41, 47, 51). That “would help,” Tremper as- 
serted (J.A. 41, 47). However, he added that peti- 
tioners also required a guarantee in writing that the 
union scale would continue to be paid not only by 
Kimes & Kocks, but by all the subcontractors (J.A. 
41, 50-51, 56). When asked what kind of written 
guarantee he had in mind, Tremper produced two 
typewritten documents (J.A. 40, 47). These docu- 
ments, captioned “Agreement,” were similar except 
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that one was addressed to subcontractors while the 
other was intended for the contractor. Both provided, 
in pertinent part: 


Article V. [The contractor or sub-contrac- 
tor] agrees not to sublet any work commonly 
done by the various craft unions who are mem- 
bers of the NORTHEASTERN INDIANA BUILDING 
AND CONSTRUCTION TRADES COUNCIL, to any per- 
son, firm, corporation or association not having 
a collective bargaining agreement with the 
NORTHEASTERN INDIANA BUILDING AND CON- 
STRUCTION TRADES COUNCIL or the local craft 
union affiliated with the NORTHEASTERN INDIANA 
BUILDING AND CONSTRUCTION TRADES COUNCIL 
which commonly has jurisdiction over the class 
of work. It is further agreed that no journey- 
man or apprentice shall be required to work on 
any projects where other than craft union per- 
sonnel affiliated with the aforesaid Council are 
employed. 


Article VI. The Employer agrees that only con- 
tractors having contracts with the NORTHEAST- 
ERN INDIANA BUILDING AND CONSTRUCTION 
TRADES COUNCIL and its associate local unions 
will be used in the construction of its projects 
erected within the common jurisdiction of the 
parties hereto (J.A. 77-78; 65-66). 


Chapman examined the documents and protested that 
nothing therein specified the wages which were to be 
paid (J.A. 40, 48, 51). Tremper offered to supply 
copies of contracts with other employers and stated 
that the wage terms of those would be incorporated 
by reference. He reiterated that not only was Cent- 
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livre required to sign a contract, but that it must also 
obtain its subcontractors’ signature on the contracts 
designated for subcontractors (J.A. 40). Drost ob- 
jected to signing a contract “since we are only em- 
ploying very few men” and they are union (J.A. 52). 
As to Centlivre obtaining agreements from its sub- 
contractors for petitioners, Drost inquired “Would 
you pay me as your agent to get all of these people to 
sign [them].” No reply was forthcoming to that ques- 
tion (J.A. 48). The meeting ended with Chapman 
offering to “study” the proposals. 

Several days thereafter, on October 11, Centlivre 
filed unfair labor practice charges alleging that peti- 
tioners had violated Section 8(b) (4) (i) and (ii) (A) 
of the Act. Subsequently, on October 24, the charges 
were amended to allege a violation of 8(b) (4) (B) as 
well. On November 13, the Regional Director issued 
a complaint which charged, inter alia, 

VII (a) At all times material herein [Petition- 


ers] have had a labor dispute with 
Kimes & Kocks. 


(b) At no time material herein have [Peti- 
tioners] had any labor dispute with 
Centlivre or any other sub-contractors 
(excluding Kimes & Kocks) engaged 
at the Westbrook Drive job site. 


VIII (b) Since on or about Oct. 8, 1963, and 
continuing to date, [Petitioners] have 
demanded that Centlivre enter into a 
contract which would require that 
Centlivre . . . cease doing business 
with Kimes & Kocks. 
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II. The Board’s conclusions and order 


The Board, in agreement with its Trial Examiner, 
found that petitioners * sought to compel Centlivre to 
sign and to force its subcontractors to sign “hot 
cargo” contracts, saved from illegality by the first 
proviso to Sec. 8(e) of the Act—the so-called con- 
struction industry proviso. In disagreement with its 
Trial Examiner, the Board found that petitioners’ 
efforts to compel Centlivre to enter into a “hot cargo” 
agreement were not violative of Section 8(b) (4) (A) 
of the Act. In so holding, the Board overruled the 
relevant part of its decision in the Colson d& Stevens 
ease, Construction, Production & Maintenance Labor- 
ers Union Local 383, AFL-CIO (Colson & Stevens 
Construction Company), 187 NLRB 1650 (reversed 
sub. nom. Construction, Production & Maintenance 
Laborers Union, et al. v. N.L.R.B., 323 F. 2d 422 
(C.A. 9). 

However, the Board agreed with its Trial Examin- 
er that “on the facts of this case” petitioners violated 
Section 8(b) (4) (i) and (ii) (B) of the Act.’ Initial- 
ly, the Board concluded that “[petitioners’] picketing 
also had as an object forcing the removal of Kimes & 
Kocks from Centlivre’s construction project” (J.A. 
95). Finally, the Board concluded that petitioners’ 


*The Board dismissed the complaint as to an additional 
Respondent, Bricklayers, Masons & Plasterers International 
Union of America, Local #2, AFL-CIO on the grounds that 
it was not implicated in the picketing nor participated in the 
Oct. 8th meeting (J.A. 79-80). 


¢The Board rejected the Trial Examiner’s rationale which 
was based on “the Colson & Stevens line of cases” (J.A. 82 
n. 15). 
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concurrent lawful objective of securing a “hot cargo” 
agreement could not save from illegality conduct also 
designed to force a neutral secondary employer (Cent- 
livre) to cease doing business with a primary employ- 
er (Kimes & Kocks) with whom petitioners had a 
dispute (J.A. 96). 

The Board’s order, as modified,’ requires petitioners 
to cease and desist from (1) coercing Centlivre or its 
subcontractors by a strike or picketing and (2) in- 
ducing those employers’ employees to engage in work 
stoppages, where, in either case, an object thereof is 
to force or require those employers to cease doing 
business with Kimes & Kocks. Affirmatively, petition- 
ers are required to post an appropriate notice. 


SUMMARY OF ARGUMENT 


Petitioners had a dispute with Kimes & Kocks over 
that subcontractor’s refusal to recognize, as the rep- 
resentative of its employees, petitioner Carpenters 
Local 232, a member of petitioner Council and, in 
furtherance of that dispute, petitioners attempted to 
force Centlivre, the general contractor, to remove 
Kimes and Kocks, its subcontractor, from the con- 
struction project. The Board properly concluded that 
petitioners’ picketing was directed to the neutral em- 
ployer’s (Centlivre) employees despite petitioners’ 
formal adherence to the Moore Drydock criteria relat- 
ing to common situs picketing as here petitioners’ 


? Petitioners filed a motion for reconsideration, with a sup- 
porting brief, moving, inter alia, that the Board reduce the 
scope of its Order (J.A. 99). 
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picketing was clearly designed to put pressure on the 
neutral employer. 

Such picketing may not be insulated from the reach 
of Section 8(b) (4) because petitioners also demand- 
ed that Centlivre sign, and require Kimes & Kocks to 
sign, a “hot cargo” agreement concededly lawful un- 
der the construction industry proviso to Section 8(e). 
And although the Board now adopts the position of 
this Court and the two other judicial circuits which 
have ruled on the question that economic pressure to 
secure a “hot cargo” clause is lawful under Section 
8(b) (4) of the Act, such economic pressure may not 
be deemed lawful where it also has as an object the 
removal of a particular subcontractor with whom 
the union is in dispute. Just as petitioners could not 
enforce a lawful “hot cargo” agreement by resort to 
means proscribed by Section 8(b) (4), they may not 
violate the proscriptions of that Section in seeking 
disruption of Kimes & Kocks’ relationship with Cent- 
livre just because they also exhibited a dual objective 
concededly lawful thereunder. 

There is no merit to petitioners’ argument that they 
were denied due process of law because the Board 
decided the instant case on a different theory than had 

its trial examiner. All facts relevant to a defense on 

either theory were fully litigated and petitioners fail 
to cite any evidence which they would offer had they 
been apprised of the Board’s theory of the case. Fur- 
thermore, petitioners filed a brief in support of their 
motion for reconsideration which discussed in detail 
the Board’s theory. Thus, any prejudice petitioners 
may have suffered was fully remedied. 
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I. The Board Properly Found That Petitioners Vio- 
lated Section 8(b) (4) (i) Gi) (B) of the Act 


A. Substantial evidence on the whole record sup- 
ports the Board’s finding that an object of peti- 
tioners’ picketing was to cause Centlivre to cease 
doing business with Kimes & Kocks 

“The basic purpose and objective of the Section of 
the Act [8(b) (4) (B)] is to prohibit the involvement 
of employers in labor disputes of other employers with 
whom they are doing business.” N.L.R.B. v. United 
Brotherhood of Carpenters & Joiners, 184 F. 2d 60, 
64 (C.A. 10) cert. den., 341 U.S. 947. Where, 
as here, the primary employer (Kimes & Kocks) 
and neutral employers (Centlivre and other sub- 
contractors on the project) are working at 
the same premises, the fundamental issue is wheth- 
er picketing is confined as nearly as practicable to 
the primary employer or whether it is aimed at the 
neutral employer. If the former, the picketing is 
legitimate primary activity; if the latter it is for an 
object proscribed by Section 8(b) (4). As the Su- 
preme Court stated in N.L.R.B. v. Denver Bldg. & 
Constr. Trades Council, 341 U.S. 675, 692, it is the 
Board’s function to accommodate “the dual Congres- 
sional objectives of preserving the rights of labor or- 
ganizations to bring pressure to bear on offending em- 
ployers in primary disputes and of shielding unof- 
fending employers and others in controversies not 
their own.” This line is particularly difficult to draw 
where the primary employer and the neutral employer 
are at work on the same premises. Any picketing at 
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these premises will necessarily bear upon the neutral, 
for even picketing directed principally at the primary 
employer is bound to have some impact upon the 
neutral employees at the site. But unless the union 
ean picket at the common project, its right to picket 
the primary employer may be destroyed, for that 
project is frequently the only place of business in the 
area of dispute. The Board has met this problem by 
treating picketing at a common work project as prim- 
ary so long as every effort is made to confine it to the 
primary employer and as secondary when there is a 
further direct and purposeful effort to involve the 
neutral employer in the dispute. 

The question in this case is the propriety of the 
Board’s resolution of the conflicting interests involved, 
the Board having concluded that in all the circum- 
stances petitioners exceeded the bounds of legitimate 
primary activity at the common situs involved. 

Viewed in isolation, petitioners’ picketing would 
have been lawful under the criteria evolved by the 
Board, for, as petitioners correctly state, their picket- 
ing was conducted in accordance with the standards 
the Board announced in the Moore Dry Dock case." 


8 Sailors Union of the Pacific (Moore Dry Dock Co.), 92 
NLRB 547. The Board held there that picketing at a common 
situs was legal, without more, when conducted at a time that 
the primary employer was on the premises, with signs which 
referred only to the primary employer, and which did not 
make any overt appeals to the neutral employers or their 
employees. The courts of appeals, although approving these 
criteria, have made clear that they are merely evidentiary 
guides and do not preclude the consideration of other relevant 
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Had petitioners done no more than that, no viola- 
tion of Section 8(b) (4) (B) would be involved, even 
though, as the record shows, many employees of the 
general contractor and the neutral subcontractors did 
not cross the picket line, and most of the deliveries to 
the project were not made, resulting in a virtual ces- 
sation of all work on the project. As shown above, 
however, the Moore Dry Dock criteria are not rigid 
or absolute; the circumstances of particular cases may 
demonstrate that a picket line not meeting those cri- 
teria may nonetheless be lawful (see, e.g., Seafarers 
International Union, etc. Vv. N.L.R.B., 105 App. 
D.C. 211, 265 F. 2d 585), while one meeting them 
may be unlawful (see, ¢., N.L.R.B. v. Associated 
Musicians, 226 F. 2d 900 (C.A. 2) cert. den., 
351 U.S. 962; Brown Transport Corp. v. N.L.R.B., 
934 F. 2d 30 (CA. 5)). As this Court 
noted in Local 761 v. N.L.R.B., 107 App. D.C. 
402, 405, 278 F. 2d 282, 285, “In any of these 
secondary boycott situations the ultimate determina- 
tion depends upon the union’s objective. Often ‘the 
line is fine,’ and circumstances of the particular case 
must supply the answer to which way the chips are to 
fall.” 

In this ease petitioners object was plain—it was to 
require Centlivre, the general contractor, to get rid 
of Kime & Kocks, the non-union subcontractor. Thus, 
when petitioners met with Centlivre representatives 


factors. See, Sales Drivers Local 859 v. N.L.R.B., 97 U.S. 
App. D.C. 173, 229 F. 2d 514, cert. den., 351 US. 972; 
N.L.R.B. Vv. General Drivers, Local 968, 225 F. 2d 205 (C.A. 
5), cert. den., 350 U.S. 914. 
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on October 8 and were asked what Centlivre must do 
in order to be rid of the pickets and the concomitant 
refusal to work, petitioners responded, in effect, sign 
a contract undertaking to deal only with subcontrac- 
tors under agreement with the Trades Council or its 
constituent unions, and require all subcontractors on 
the project to sign a similar contract. Petitioners’ 
reply to a query whether it would be sufficient if Kime 
& Kocks paid union scale was that it would not be, 
that a written agreement was also a minimal require- 
ment. The record also shows, as noted above, that 
petitioners’ decision to picket the jobsite was prompt- 
ed by Kimes & Kocks presence on the project. These 
undisputed facts, in short, supply the objective that 
converts what would in other circumstances be a 
legitimate primary picket line into an unlawful sec- 
ondary picket line. These circumstances thus dictate 
which way the “chips are to fall.” 

Petitioners also urge that the lawful demand upon 
Centlivre cannot convert its otherwise lawful picket- 
ing into a violation of Section 8(b) (4) (B). Settled 
law refutes this contention. The Second Circuit re- 
jected an identical argument in N.L.R.B. v. Associ- 
ated Musicians, 226 F. 2d 900, 904. As stated by that 
Court, “Requests and threats addressed by respond- 
ents to employers, even though not illegal in them- 
selves, Rabouin v. N.L.R.B., 2nd Cir., 195 F. 2d 906, 
911-1912, may be considered in determining the mo- 
tives for picketing.” (Emphasis supplied.) This Court 
reached the same conclusion in Truck Drivers & 
Helpers, Local 728 v. N.L.R.B., 101 App. D.C. 
420, 249 F. 2d 512, 514, cert. den. 355 
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U.S. 958, stating “Though the union was with- 
in its rights in appealing directly to neutral 
employers not to accept deliveries from the primary 
employer, . . . the combination of circumstances could 
be considered by the Board in determining that an ob- 
ject of the picketing came within the object con- 
demned by the secondary boycott section of the Stat- 
ute.” 

Accordingly, the Board properly concluded that the 
picketing in this case violated Section 8(b) (4) (B). 
As in N.L.R.B. v. Local 55, 218 F. 2d 226, 231 (C.A. 
10), it is clear that “ynder the undisputed facts and 
the reasonable inferences deductible therefrom, which 
it was the peculiar province of the Board to deter- 
mine, the Board was fully warranted in concluding 
that the picketing was designed to create pressures” 
on netural employers to enlist their aid in settling 
the dispute between the primary employer and the 
petitioners. 


B. Picketing for a proscribed object is not saved 
from illegality because it sought a concededly 
lawful dual objective 

Petitioners contend that “the Board has not over- 
ruled its Colson & Stevens doctrine as it purported 
to do” (Pet. Br. p. 24). According to petitioners, the 
Board’s finding of an 8(b) (4) (B) violation in this 
ease in effect constitutes an attempt by the Board to 
reinstate its Colson & Stevens doctrine by indirection. 
It is this very case, of course, that furnished the ve- 
hicle for the Board’s reexamination of that doctrine, 
and its agreement with the views expressed by this 
Court, the Ninth Circuit, and the Third Circuit, to 
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the effect that picketing to obtain a contract clause 
that is within the construction industry proviso to 
Section 8(e) does not violate Section 8(b) (4) (A). 
Indeed, in concluding that petitioners here violated 
8(b) (4) (B) the Board carefully noted that “a strike 
or picketing to secure a clause protected by that pro- 
viso [to 8(e)] does not alone establish the existence 
of a proscribed object” (J.A. 98). 

The Ninth Circuit in the Colson & Stevens case it- 
self (Construction, Production d: Main. Lab. U. Local 
883 v. N.L.R.B., 323 F. 2d 422) distinguished the 
Fifth Cireuit’s holding in N.L.R.B. v. Local 
47, Teamsters, 234 F. 2d 296, a case quite 
similar to the instant case, on the ground 
that “there was evidence [in Local 47] demon- 
strating a specific intent of the picketing unions to 
force immediate termination of relations with certain 
non-union subcontractors.” ° 

It is abundantly clear that Congress when it en- 
acted Section 8(e), along with its provisos in 1959, 
did not intend to affect in any way the law as it ex- 
isted prior to 1959 with respect to the right of the un- 
ion to seek a cessation of business by prohibited 
means. Before 1959, a union which picketed a neutral 
employer to force it to cease doing business with a 
primary employer would have violated Section 8(b) 
(4) despite the existence of what was then a perfectly 
lawful agreement with the neutral that in terms pro- 


® When the evidence shows only a contract demand, and 
there is no other basis for concluding that a union seeks the 
additional object of an immediate cessation of business, the 
Board will dismiss 8(b) (4) (B) allegations. See, e.g., Los 
Angeles Bldg. & Construction Trades Council et al., 151 
NLRB No. 46 at p. 7. 
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hibited such a business relationship. See Local 1976 
Carpenters v. N.L.R.B., 359 U.S. 93. Thus, the fact 
that the construction industry proviso to Section 8 
(e) would make the agreement sought in this case 
lawful would not immunize union conduct, otherwise 
within the reach of Section 8(b) (4) (B), to enforce 
that contract. See, e.g., Orange Belt District Council 
of Painters, No. 48 Vv. N.L.R.B., 117 App. D.C. 
233, 328 F. 2d 534; Building & Construction Trades 
Council ete. v. N.L.R.B., 117 App. D.C. 289, 
328 F, 24540. By the same token the fact that a un- 
ion was seeking such a lawful contract cannot im- 
munize its conduct from the proscriptions of Section 
8(b) (4) (B) when it also seeks an interruption of the 
particular business relationship involved. Otherwise, 
by the simple expedient of adding a contractual de- 
mand to a cease doing business demand, a union could 
with impunity use unlawful means to accomplish an 
unlawful objective, and, as we have shown, even 
though petitioners couched their objective here in 
terms of seeking a lawful contract, the facts demon- 
strate that they also had the direct and immediate 
purpose of causing Centlivre to cease doing business 
with Kimes & Kocks. 


Il. Petitioners’ Contention That They Were Deprived 
of Due Process of Law is Without Merit 
Petitioners assert that they have been found guilty 
of a violation which was not alleged in the complaint 
nor litigated at the hearing, and against which they 
have not had opportunity to defend. There is no 
merit to these claims. 
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As set out in the Counterstatement, the complaint 
charged that petitioners had a dispute with Kimes & 
Kocks and only with Kimes & Kocks. It further 
charged that the contract demanded of Centlivre 
would require it to cease doing business with Kimes 
& Kocks (supra, p. 7) Although it is true that 
the General Counsel, at the hearing, relied only on 
a derivative violation of Section 8(b) (4) (B), peti- 
tioners were in no way prejudiced thereby, for their 
argument was not limited to defending their right to 
seek a “hot cargo” contract. Rather, the thrust of 
their defense was that the object of their picketing 
was not a cessation of business between Centlivre 
and Kimes & Kocks. Instead, they claimed to be in- 
volved in lawful area standards picketing. Thus, in 
their brief to the Board, petitioners devoted their 
entire argument to an attempt to prove that they 
“decided to picket Kimes & Kocks because of its fail- 
ure to meet prevailing wages and conditions on the 
Centlivre job.” *® Furthermore, the Charging Party 
in both its brief to the Trial Examiner and to the 
Board urged at length the independent 8(b) (4) (B) 
violation found by the Board.” 

However, even if petitioners were correct in their 
contentions, whatever prejudice they may have suf- 
fered was remedied by the Board’s consideration of 
their brief in support of motion for rehearing. Na- 


30 Petitioners’ brief before the Board at p. 29. 


11 Post-hearing brief for Centlivre Village Apartments at 
pp. 33-34; brief of Centlivre Village Apartments in Support 
of Intermediate Report at pp. 38-51. 
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tional Airlines v. C.A.B., 112 App. D.C. 119, 
122, 300 F. 2d 711, 714. In that brief, petitioners at- 
tacked both the Board’s legal theory and renewed 
their unsuccessful factual allegations concerning the 
object of their picketing. There, as in their brief filed 
with this Court, petitioners nowhere allege that facts 
other than the litigated facts were necessary for them 
to make an adequate defense to the Board’s theory. 
Nor do they cite any. specific manner in which they 
were prejudiced by the procedure adopted by the 
Board.* Since petitioners were not precluded from 
raising any available defenses, they were in no way 
prejudiced by the fact that the Board found a viola- 
tion on a different theory than had the Trial Examin- 
er. N.L.R.B. v. Yale & Towne Mfg. Co., 114 F. 2d 
376, 379 (C.A. 2); cf. N.L.R.B. v. Bradley Wash- 


fountain, 192 F. 2d 144, 150 (C.A. 7); see Consoli- 
dated Edison v. N.L.R.B., 305 U.S. 197, 228. 


22 This Court’s decision in Metal Processors’ Union, Local 
No. 16 v. N.L.R.B., —— App. D.C. ——, 337 F. 2d 114, 
116, is inapposite, as there, petitioners were precluded from 
raising a defense which would have been available to them 
had they been apprised of the Trial Examiner’s theory. 
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CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that the petition for review should be denied 
and the Board’s order should be enforced in full. 


ARNOLD ORDMAN, 
General Counsel, 


DOMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


MELVIN J. WELLES, 
Linpa R. SHER, 
Attorneys, 


National Labor Relations Board. 


21 


APPENDIX 


Gen. Counsel Exhibit No. 9, p. 5 
Business Agent’s Meetings Minutes 
Sept. 20, 1968—Special Meeting 


A discussion was held over the contract being let 
to Kimes & Koeks for the Carpenter work at the Cent- 
livre Village Apartments. A motion was made by 
Bro. H. Gorrell, seconded by Bro. H. Rodenbeck to 
picket the Centlivre Park job. The pickets are to start 
picketing at 6:30 A.M. and the Business Agents are 
to be there at 6:30 A.M 
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General Counsel admits in his brief that Petitioners’ 
picketing complied in all respects with the Moore Dry Dock’ 
criteria (Brief, p. 12). Nevertheless, he clings to the posi- 
tion that the Act has been violated, basing his entire con- 
tention of illegality around the October 8 meeting where 
admittedly legal collective bargaining agreements were 


L Sailors’ Union of the Pacific (Moore Drydock Co.) 92 NLRB 
547. 
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tendered as one way of solving the problem of guaranteeing 
that prevailing wages would be paid in the future. General 
Counsel does not contend that Petitioners at any time re- 
quested Centlivre to get rid of Kimes & Kocks or any other 
subcontractors on the job. Other than the tending of the 
valid collective bargaining agreements, General Counsel 
can point to no evidence of an illegal object. And, at the 
same time General Counsel states that “the Board now 
adopts the position of this Court and the two other judicial 
cireuits which have ruled on the question that economic 
pressure to secure a ‘hot cargo’ clause is lawful under Sec- 
tion 8 (b) (4) of the Act,...” (Brief, p. 10). 


We are thus confronted with an anomalous situation. 
Picketing which commenced on September 23 (J. A. 16-17) 
conducted in accordance with the Moore Dry Dock stand- 
ards and admittedly legal under the Board’s view, became 
illegal on October 8 because an admittedly legal collective 
bargaining agreement was tendered—an act which the 
Board claims is no longer illegal in itself because it has 
embraced the position of this and other courts. Nothing 
changed as regards the picketing. Nothing changed as re- 
gards the conduct of the parties—all that occurred was a 
meeting on October S where a legal contract, solicited and 
elicited by Centlivre, was produced as one possible solution 
of guaranteeing that prevailing wages would be paid on 
future work. In actuality then, the Board in holding to its 
claim that a violation has been committed is now either 
exceeding its statutory authority or merely stating that it 
has overruled the Colson and Stevens line of cases when, 
in fact, it has not. 

The Board has cited several cases which it claims rele- 
vant to the case at hand. The cases cited by the Board 
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either support the position of Petitioners or are inappli- 
cable to the issues before this Court. Thus, in NLRB v. 
Associated Musicians, 226 F.2d 900 (C. A. 2, 1955), as dis- 
tinguished from here, the court specifically stated, “In our 
case the picketing does not come within the approved area 
of exception defined by the Moore Dry Dock criteria .. .” 
(emphasis supplied )* Similarly, in Brown Transport Corp. 
v. NLRB, 334 F. 2d 30 (C. A. 5, 1964), the court, in re- 
quiring the Board to follow its own standards, held, “. . - 
we conclude that ... the Board failed to apply criterion (c) 
in the Moore Dry Dock formulation, which ... is ‘the picket- 
ing is limited to places reasonably close to the location of 
the situs.’ 


In Truck Drivers & Helpers, Local 728 v. NLRB, 101 
App. D. C. 420, 249 F. 2d 512 (C. A. D. C., 1957), cert. 
denied, 355 U. S. 958 (1958), a violation was found but, 
as distinguished from here, was based upon appeals to 
neutral employers not to accept deliveries from the primary 
employer and picketing only at those sites where the neu- 
tral employers failed to comply with the union’s appeal. 
And, in NLRB v. Local 55, 218 F. 2d 226 (C. A. 10, 1954), 
the court specifically held that the Moore Dry Dock stand- 
ards were not complied with in that the picket signs did not 
disclose that the dispute was with the primary employer.‘ 


NLRB v. Local 47, Teamsters, 234 F. 2d 296 (C. A. 5, 
1956) is described by General ‘Counsel as “a case quite simi- 


2. In addition, the court found numerous jnstances of direct 
communications by the union with a secondary employer in which 
the union requested the secondary employer to use his influence 
with the primary employer to settle the dispute. 

3. There, there was also evidence of eight separate incidents 
of direct pressure initiated by the union on secondary employers— 
something completely absent from our case. 

4. Additionally, there were numerous instances of direct pres- 
sure on neutral employers to get them to cease doing business with 
the primary employer. 
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lar to the instant case.” We are puzzled by the comparison. 
First of all. the case is a 1956 one, pre-dating by three 
years the 1959 amendments to the Act which made it lawful 
to picket to obtain subcontracting clauses with employers 
in the construction industry, relating to the contracting or 
subcontracting of work to be done at the site of vonstrue- 
tion. See Construction, Production ¢ Maintenance Labor- 
ers Union, et al. v. NLRB (Colson and Stevens Construc- 
tion Co.), 323 F. 2d 422 (C. A. 9, 1963); Essex County and 
Vicinity District Council of Carpenters, etc. v. NLRB, 332 
F. 2d 636 (C. A. 3, 1964); Orange Belt District Council, et 
al. v. NLRB (Calhoun Drywall Company), 117 App. D. C. 
233. 398 P, 2d 534 (C. A. D. C., 1964); Building and Con- 
struction Trades Council vy. NLRB, 117 App. D. C. 239, 
3028 PF, 2a 540 (C. A. D. C., 1964). Thus, in addition to dis- 
tinguishing Local 47, Teamsters because there was evidence 
demonstrating a “specific intent” of the picketing unions to 
force “immediate termination” of relations with certain 
non-union subcontractors, the Court of Appeals in Colson 
and Stevens held that the 1956 Local 47, Teamsters case 
was no authority for the interpretation of Section 8 (e) or 
S (b)(4)(A), (B) of the Act after the 1959 amendments 
thereto. Under any approach Local 47, Teamsters has no 
application to the instant matter. 


But so much for the cases cited by the Board. Whether 
there be area standards picketing or even picketing 
to obtain a subcontracting agreement (which was not 
the case here), the fact is that absent enabling legislation, 
the Board has no power to extend the scope of the Act 


5. Moreover, in Local 47, Teamsters, the subcontracting in- 
volved was the delivery of materials to the job site, a situation 
which the Board itself does not even consider within the construc- 
tion industry exemption of Section 8(e). See, for example, Local 
294 Teamsters (Island Dock Lumber, Inc.), 145 NLRB 484. 
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intended by Congress. Significantly, the Board has made 
no attempt to refute the fact pointed out in our original 
brief that the only court to consider the identical argument 
made here was the Court of Appeals in the Colson and 
Stevens case which rejected the argument. Has the Board 
then adopted this and the other courts’ views or is it merely 
paying lip service to those views while embracing its own 
contrary theory? And, had the Board intended to claim 
that the conduct shown in the record was independently 
violative of Section S (b)(4)(B) of the Act, was it not re- 
quired to so allege and were its agents not prohibited from 
stating otherwise throughout the entire hearing? 


Consistent with its entire approach in the instant matter, 
the Board now argues that Petitioners were not deprived of 
due process beeause they raised some of the questions in 
issue here in their brief to the Board and in their post deci- 
sion motion.* True, we pointed out to the Board deficien- 
cies in the Trial Examiner’s decision and in the Board’s 
own decision. Interestingly, had we not pointed out the de- 
ficiencies—including the deprivation of due process—would 
the Board contend that we could not raise the same before 
this Court because of the failure to exhaust our administra- 


6. National Airlines, Inc. v. Civil Aeronautics Board, 112, App. 
D. C. 119, 300 F. 2a 711 (C. A. D. C., 1962), cited by the 
Board, has no application. There, in response to a carrier’s motion 
for reconsideration of its affirmance of the Trial Examiner's deci- 
sion, the C.A.B. reaffirmed its original order, but based its action on 
a new study of evidence that had been admitted by stipulation at 
the original hearing. The Court characterized the study as“... 
no more than a statistical inference from that data” 300 F 2d at 
714. The carrier did not claim that it had been prejudiced in any 
way by a lack of opportunity to demonstrate error in the Board’s 
reasoning. The case therefore clearly has no relevance to our case 
where the error lies not in the treatment of evidence properly ad- 
mitted, but rather in the fact that the structure and content of 
Petitioners’ presentation of their evidence and their cross exam- 
ination of witnesses was conditioned by General Counsel’s theory 
of the case in alleging a violation which was critically different 
from that ultimately adopted by the Board in finding a violation. 
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tive remedies? The fact is that if the Board had intended 
to claim an independent Section 8 (b)(4)(B) violation, 
Petitioners were entitled to an opportunity to defend such 
violation—an opportunity not extended here because of 
the nature of the complaint and the nature of the issues 
framed by the General Counsel. From the standpoint of 
the evidence, in the final analysis this case involves nothing 
more than legal area standards picketing. From the stand- 
point of the Board’s approach, it involves an effort to ex- 
tend prohibitions beyond those established by Congress and 
in a fashion unfair to litigants as well. 


Respectfully submitted, 


Bernarp M. Mamet, 
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Chicago, Illinois 60604 
James F’. Cargo, 
908 Warner Building 
501 Thirteenth Street, N. W. 
Washington, D. C. 20004 
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Bernarp M. Mamet, 
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